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PREFACE. 



The test of practical utility is the only one which should be 
applied to a work in any manner designed for the special use 
of the legal profession. The object of this volume is to enable 
the professional reader more 'easily, quickly and certainly to 
ascertain what is the law in regard to practice in Civil Actions 
and Special Proceedings. For this purpose, the amendments 
which have been made to the Code of Civil Procedure have 
been carefully collated and, where it has been possible to do 
so without material change, incorporated in the text, with 
proper references to the amending acts. Where this was not 
practicable, they have been inserted as additional sections, in 
the most fitting relations. 

The decisions of the Supreme Court upon the various sec- 
tions and modifying and amending acts have also been care- 
fully digested and arranged for immediate reference. 

It was not intended to have the character of a treatise, 
though a few notes have been introduced. The decisions upon 
our Code are not yet sufficiently numerous to allow the details 
of the systf^m to be filled out by analysis of the cases, and the 
writer was not vain enough to suppose that his own opinions 
could supply the lack of data in our Reports. 

The decisions of other States have been referred to in but 
few instances. The early announced intention of our Supreme 
Court to regard the decisions of no other State as authority 
upon matters of practice, has been very closely adhered to, 
and the result is, that the North Carolina practitioner is 
almost without a guide in such matters, unless the very point in 
question can be found in the volumes of our Reports. It is in 
a clear and distinct arrangement of the law, specific reference 
to the amending statutes and the means it affords for an easy 
and exhaustive consideration of the authorities bearing upon 
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IV PREFACE. 

each section which has been adjudicated, that the chief value 
of the wotk will be found to lie. 

Great care has been taken to secure fullness and accuracy in 
citation. A few errors have been discovered in citation, and 
one or two unimportant ones in the phraseology of amending 
laws. There are some typographical errors, which will not be 
likely to mislead the reader, though they are somewhat annoy- 
ing to the writer, as our own short-comings usually are. 

The list of cases is believed to be entirely accurate, and any 
error of citation which may be found in the body of the work, 
may be easily remedied by reference thereto. As the decisions 
affecting the Code are all contained in the numbered volumes 
of the Reports, the abbbreviationa "N. C. R." have been 
omitted and only the number of the volume given both in the 
citations and the list. 

Special Proceedings — except Divorce, whicli I think has quite 
lost that specific character and become a civil action, pure and 
simple — are included as being so intimately connected with the 
pnictice controlled by the Code and its amendatory legislation, 
that any work which sought to present the one, would be fatally 
defective unless accompanied by the other. 

To this has been added also, the rules of the Supreme Court 
since 1868, many of which are of very great importance in the 
practice, and worthy of far more careful consideration than 
they have generally received from the profession. 

A collection of decisions affecting the various sections of 
the Constitution of 1868, with a brief statement of the subject 
of each section is also appended. This collection is not claimed 
to be absolutely complete, though it is thought very few cases 
bearing upon constitutional questions will be found which are 
not there cited. It had been found of great convenience in 
my own practice, and was published at the earnest request of 
fi-iends who had observed its advantages. 

The index is to the text alone, and no pains have been 
spared to make it full and complete. Every section has been 
thoroughly cross-indexed, and, as far as possible, re-reference 
avoided. Convenience, readiness and certainty in the use of 
the volume as a means of ascertaining what is the law, have 
been kept constantly in view, and all other considerations have 
been steadily subordinated to them. 
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PREFACE. V 

I desire to express my thanks to the publisher for the care 
which he has taken to give the volume a becoming appearance, 
and the patience with which he has submitted to the numerous 
changes, which a desire for exhaustive accuracy prompted. 

That the Code system, as it is termed, is to be the procedure 
of the future, there is no doubt. Both reason and experience 
point to that result. That there are evils attending the aban- 
donment of the old system and the adoption of the new, no 
one can doubt. That the circumstances under which it was 
adopted in this State have placed it under the interdict of pre- 
judice from the outset, every one will admit, and it must also, 
I think, be admitted that even under this great disadvantage, 
it has secured a permanent foothold not to be disturbed either 
by legislation or construction. Its clear, distinct and logical 
system of pleading, the abolition of feigned issues and the 
abolition of the distinctions between actions at law and suits in 
equity, appeal too strongly to common reason not to receive 
the hearty endorsement of a people very much inclined to think 
for themselves, in matters affecting their personal interest. It 
18 believed that the Code, also, is fast overcoming the prejudice 
with which it was at first received by the profession, as its 
merits and advantages are more fully apprehended and better 
appreciated by them. 

My thanks are due for the kindly co-operation and encour- 
agement of many of the members of the bar in the preparation 
of this work. It is my hope that they may not be disap- 
pointed in the prognostications they have made in regard to its 
usefulness, but that it may prove to be of value to the profes- 
sion of the State, and lead to a closer study and better appre- 
ciation of that system which now prevails in a majority of the 
States and Territories of this Union, and which has recently 
dispossessed the Common Law procedure in the English Courts, 
where it was cradled. 

AI.BION W. TOURGEE. 

Raleigh, N. C, Feb. 25, 1878. 
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THE 

Code of Civil Procedure" 



Whereas, it is ordained by Section 1, Article IV, of thd 
Constitution of North Carolina, that^ 

*' The distinction between actions at law and suits in 
equity and the forms of all such actions and sutts, shall be 
abolished, and there shall be in this State but one form of 
action for the enforceiilent or protection of private rights 
or the redress of private wrongs^ which shall be denomi- 
nated a civil action \ and eVefy action prosecuted by the 
people of the State as a party^ against a person charged 
with a public offence, shall be termed a criminal action* 
Feigned issues shall also be abolished, and the fact at issue 
tried by order of court, before a jury .^^ 

The General Assembly of the State of North Carolina^ 
for the purpose of carrying into effect the said section, and 
regulating the practice and procedure in civil actions, in 
the several courts of this State, do enact as follows : 

The Code of Civil Procedure is one act, and no part of it went 
iato operation before the 24th day of August, A» D. 1868, but it went 
into effect as ^ whole, on that day. Ragland 9. Ourrin, 64—855. 

So much of the Revised Code, in regard to the procedure in the 
courts as is not inconsistent with, nor superseded by, the Code of 
Civil Procedure, is still in force. Olerk Office's t>. HufEsteller, 67 — 449. 

The Code of Civil Procedure is a mere supplement to the practice 
and procedure established by the Revised Code. Boylston Ins. Co. v, 
Davis, 74—78. 



GTThe acts constituting the Code of Civil Procedure embraced all that 
was contained In the volume published under the supervision of the Code 
Commission In 1868, and entitled "The Code of Civil Procedure," to the close 
of Title XVIII, Sec. 416, page 158 of that volume, except^Tltle II and Chapter 
VIII of Title VIII. This has, very properly, been decided by the court, to be one 
act. The other acts included In that volume, were directed to be published 
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2 THE CODE — WITH NOTES AND DECISIONS. 

Remedies in the courts of justice are divided into — 

1. Actions, 

2. Special proceedings. 

I ii.— Aetions. 

An action is an ordinary proceeding in a court of justice, 
by whicli a party prosecutes another party, for the enforce- 
ment or protection of a right, the redress or prevention of 



with it, but the writer of this note is alone responsible for the arrangement 
of the various acts directed to be published by the Act of August 34th, 1868, and 
designated as Title XXII of that volume. That the insertion of Title II and 
Chapter VIII of Title VIII, in those places, was a mistake, and has tended to 
mar the harmony and obscure the meaning of the Code, he is fk^ee to admit. 
It is, perhaps, to be regretted that Judge Battle's Revisal perpetuated this 
error. It was, at first, intended that only the original act, with the amend- 
ments which have since been made, should be presented in this volume. 
As, however, these acts have come, by long association with the Code, to be 
regarded by the profession generally as a part of it, and the legislation in 
regard to those subjects would naturally be sought there, the author, in 
accordance with his fixed purpose to make the work uselVil to the prac- 
titioner by every means in his power, has determined to embrace them in 
this volume, as well as a part of the Xllth Title, which has been repealed, 
marking the distinction, however, by the use of a different type for the text 
of those portions. The sections of the Revised Code and other antecedent 
statutes Introduced in Battle's Revisal, as supernumerary sections of the 
Code, will be omitted as being even less proper to be considered a x>art of 
that act, than the chapters already mentioned. In many instances, how- 
ever, where they are evidently of interest, as being in pari materia^ with 
the portions of the Code to which they were attached in the Revisal, they 
will be printed In a dlfl'erent type and under their appropriate titles. The 
attempted commingling of the provisions of the Revised Code and other 
statutes with the Code of Procedure, has tended not a little to produce a con- 
fUsed and indefinite idea of the provisions and character of the latter act, 
both in the minds of the profession and on the bench. 

One purpose which the writer hopes may be subserved by the publication 
of this volume, will be to narrow the attention of the bar and the courts to 
the Code of Procedure at U t«— a statute by no means perfect, but constitu- 
ting, as the writer believes, the germ of the simplest, completest and most 
rational Judicial procedure ever known. Its power of symetrical develop- 
ment is not the least of its valuable features. A word, added here or elimi- 
nated there, a sentence appended to a section, or a section to a chapter, as the 
result of a carefUl scrutiny of its workings, will soon constitute it a system 
of statutory procedure which shall perfectly subserve the wants of the peo- 
ple, and develope the best qualities of the legal profession. Many of the 
amendments already made to the Code are of this character. Others are 
not. Time and care are required to comp|et^ its outlines. It is hoped that 
this volume will lead to, and aid in, such discriminating study of the Oqdet 
as to secure its proper amendment and perfection. 
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RBMEDIES. 3 

a wrong, or the puDisliment or prevention of a public 
offence. 

[Amended by Section 2, Chapter 277, Acts of 1868-'69.J 

Every other remedy is a special proceeding. 

Any proceeding which, under the old practice might be com- 
menced by petition or motion npon notice, is a ^* Special Pro- 
ceeding." Tate «. Powe, 64—644. 

A '* proceeding" to obtain damages for the erection of a mill, is a 
Special Proceeding. Sumner v. Miller, 64 — 688. 

Also, a petition oy an Executor or Administrator to sell lands to 
pay debts. Hyman v. Jamigan, 65 — 96 ; Badger o. Jones, 66 — 305. 

Also, proceedings for the settlement of the estate of a deceased 
person. Hunt o. Snead, 64 — 176; Sprinkle©. Hutchinson, 66 — 450; 
Bell«. King, 70—380; Herring t?. Outlaw, 70—884. 

Also, a proceeding in the nature of a creditor's bill against an Ex- 
ecutor or Administrator. Jerkins v. Carter, 70 — 500; Patterson f>. 
Miller, 72— 516.a 

Also, a petition for dower. Felton v. Elliott, 66—195. 

Also, a petition to compel an Executor or Administrator to sell 
real estate to pay debts, relletier tJ. Saunders, 67 — 261 ; Jerkins f>. 
Carter, 70—500. 

A suit to recover possession of land is not a Special Proceeding, 
Woodley v. Gilliam, 64—649. 

Mandamus is Tu^t a Special Proceeding. Howerton d. Tate, 66—231. 

^4.— IMrlston of Aetlon*. 

Actions are of two kinds: 

1. Civil, 

2. Criminal. 



aSection 6, Chapter 241, of the Acts of 1876-'77, pro* 
vides, " That, in addition to the remedy by special proceeding 
now provided by law, actions against executors, administra- 
tors, collectors and guardians, may be brought originally to 
the Superior Court at term time; and, in all such cases, it shall 
be competent, to the court in which such action shall be pend- 
ing, to order an account to be taken by such person or persons 
as said court may designate, and to adjudge the application or 
distribution of the fund ascertained, or to grant other relief, as 
the nature of the case may require." Thus leaving it to the 
election of the suitor to commence his action in the Superior 
or Probate Court. 
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4 THK CODK — WITH ITOTBS AJTD DBCISIOBTff, 

I S«— Crftoitaftal Actton. 

A criminal action is — 

1. An action prosecuted by the State as a party, against 
a person charged with a public offence, for the punishment 
thereof. 

A private person i» not a party to a criminal action unless duly 
marked as prosecutor State v. Lupton, 63 — iSi, 

The terms ^* Criminal Action" and "■ Indictment '' are synonymous, 
and it is equally proper to entitle a case '^The People v. A. B., 
Criminal Action," or ''The State o« A* B., Indictment. State v. 
Simons, 68— 378.a 

2. An action prosecuted by the State, at the instance of 
an individual, to prevent an apprehended crime against his 
person or property. 

A proceeding by a peace warrant is a criminal action. State «. 
Locust, 63—574. 



aThe langaage of this decision, that the terms " Criminal Action*' and 
"Indictment," are now synonymous, seems hardly to be supported by the 
reasoning of the learned Justice delivering the opinion. In order to arrlYe at 
this conclusion, It beoomes necessary to use the term indictment in the thread 
secondary sense of a prosecution, rather than in the narrower sense of a bill 
found by a grand Jury. That this secondary sense is sometimes employed 
is quite true, but it is not strictly correct. It is merely by a figure of speech 
that the indictment— the formal charge— is used for the entire prosecution. 
The strictly legal sense, that of "a written accusation preferred by a grand 
Jury " would seem to be the force of this term in the constitution. **A11 in- 
dictments which have been found," 8ec. 9, Art. XIV : ** No person shall be put 
to answer any criminal charge but by indictment^ Ac.' ' Art. I, Sec. 12, are both 
susceptible of a construction fully in aooord with this decision, without 
varying the ordinary force of this term. In both Instances, the word is obvi- 
ously used in its narrower and more correct significance. So that it would 
be more accurate to say, that the term " indidment" Is used therein to desig- 
nate the charge which is preferred by a grand Jury against the defendant in a 
'* criminal action.'^ By this construction the term ** criminal action " is used, as 
It was no doubt intended, to designate the entire proceeding against a person 
charged with crime, while the term "indictment" applies only to a single 
step in that proceeding. This view seems to be rendered necessary by the 
definition of criminal action in Sec 1, Art. IV, taken in connection with 
f§ 6 and 7 of the C. C. P. Indictment has never been used as applicable to the 
oases included under {7. It was evidently not the purpose of the Constltn- 
tion or the Oode, to change the method of proceeding against penions charged 
with crime. Such prosecution was still to be by mean* of an indictment^ but 
the whole proceeding was to be " denominated a criminal action." It would 
still be proper to use either the words ** Criminal Action " or " Indictment" 
in the title of the charge presented by the grand Jury, no^ because they are 
synonymous, but because one includes the other. Indictment sustains the 
same relation to a criminal action, that complaint does to a civil action. It 
is the pleading by which the defendant is charged. 
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}••— CJtvtl A.«tIon.a 

Every other is a civil action. 

The term ** Civil Action" includes all causes which, under the 
old practice, might have been commenced by a etipicu ad responden- 
dum^ or were relievable by an ordinary bill in equity. Tate v, Powe, 
64-644. 

Also, an action in the nature of an old bill in equity to falsify an 
account. Murphy v. Harrison, 66 — 246. 

Also, a suit on a guardian bond. Rowland «. Thompson, 65 — 110. 

A proceeding in bastardy is a ewil action, as distinguished from a 
eriminal action. State v. Mcintosh, 6i — 607. 

A suit to recover possession of land is a eiml action and not a tps- 
dal proceeding. Woodley v Qilliam, 64—649. 

Mandamus is not % civil action. Howerton v. Tate, 66—281. 



a"CrVII* ACTION"— "SPECIAL PBOCBBDIMO." 

What l8 a " civil action " and what a '* special proceeding,*' is a question 
which seems to have proved very troublesome to the courts. Yet the dlffl- 
culty is more fonciful than real. Its only importance arises fVom the fact 
that, in some unimportant particulars, the procedure in the latter ditfers 
from that prescribed in the former. Three attempts at a deflnition or con- 
struction of the term " civil action " appear in our reports. One by Pearson, 
C. J., in TYxte V. Fowe as cited above, one by Judge Battle as amicus curioB in 
the same case, and one by Justice Rodman, in Woodley v. OiUiam^ supra. The 
rule laid down by the Chief Justice is in these words : 

** Any proceeding that under the old mode was commenced by a capias ad 
respondendum^ including ctJectment, or by a bill in equity for relief, is a civil 
action; any proceeding that under the old mode may be commenced by peti- 
tion, or motion upon notice, is a ^* special proceeding." 

Judge Battle suggested^ that "whenever the proceeding may be exparte^ it is 
a Special Proceeding." 

Justice Rodman says—" I think those actions are special proceedings, in 
which existing statutes^ direct a procedure diflTerent fVom the ordinary." 

It is somewhat remarkable that neither of these learned men seems to 
have been quite satisfied with the distinction he had himself drawn. Judge 
Battle, says the report, " concluded that his was not the true line"; the Chief 
Justice in his decision admits that the distinction drawn by him Is " merely 
arbitrary" and intimates that it was done more to settle a question which 
was troublesome, than because the court believed it correct; and Justice 
Rodman gives his view as an explanation of his having assented to the deci- 
sion in Tate v. I*owe. 

Besides the fBiCi that the rale in 7\Ue v. Powe is merely arbitrary, as sug^ 
gested by the Chief Justice, It Is open to the following serious objections: 

I. It is based on the assumption that the Constitution, in this respect, was 
framed in contemplation of the laws previously In force, when, by Its ex- 
press provisions, "the forms of all actions at law and suits In equity," then 
and theretofore existing were abolished. It is as unreasonable to seek for tiie 
line of demarcation between civil actions and special proceedings in the 
N<Uura Brevittm, as it would be to attempt to separate legal flrom equitable 
defences, under the Code. 

1 It presupposes the minutest knowledge of the intricacies and artificial 
•ubtleties of the common law system, as a condition precedent to a oompre- 
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9 THE CODE — ^WITH KOTES AND DECISIONS. 

} 7.— RemedlM mmt Merg«cL 

Where the violation of a right admits both of a civil 
and criminal remedy, the right to prosecute the one is not 
merged in the other. 



henslon of the Aindamental distinctions, of a system whose professed olijeet 
ts the atter abolition of those distinctions. One of the very objects of the 
Code was to obviate the necessity of mastering the artificial subtleties of ac- 
tions at law, but this definition would render it necessary that one should 
l>e a perfect master of Its ins and oats, before he could understand the Initial 
provision of the Code. It is tying to the new system the corpse of the old. 
It preserves all the evils of the old system with none of its advantages. 
"This idea "says Judge Swann in his Pleadings and Precedents,'" of subordi- 
nating the Code system to any other system is in every way mischievous. 
The Code abolishes the common law system and adopts a new one." 

3. It Is not only "judicial legislation," as the Chief Justice admits it to be, 
but in direct repugnance to the express provisions, both of the Constitution 
and the Code. 

Stetatory deflnitloiu of « Civil Actton.**— It seems to have escaped the 
attention of the court that, while the term *' civil action," as used In the Con- 
stitution, has a meaning which is defined with great precision in that in- 
strument itself, and the same term when used in the Code of Procedure is 
therein defined with equal care and certainty, that the "civil action" of 
the Constitution is an entirely different thing ft'om the "civil action " of the 
Code. To attempt to harmonize them is Aitlle. They are not, and could not 
have been intended to be, identical, and it is by no means necessary that 
they should correspond. Each has a distinct and separate purpose to per- 
form. They happen to be identical In name but one might as well try to put 
a beer quart in a wine measure of that denomination, as to superimpose the 
"civil action " of the Constitution upon the "civil action " of the Code, with 
the expectation that their parts will coincide. 

Constitutional I>eflnition.— { 1. Article IV of the Constitution defines a 
Civil Action, as follows : " There shall be In this State but one form of action, 
for— 

(a) The enforcement of private rights, or, 

(6) The protection of private rights, or, 

(c) The redress of private wrongs, 
which shall be denominated a civil action.'' It ^111 be seen that this definition 
includes every application, for any remedy or relief, which any private per- 
son can possibly make, in his own behalf, to a court of Justice. 

EWery proceeding instituted for the advantage or relief of a private party, 
in any court, whether adversary or ex parte, must ta.l\ under one or more of 
the elements of this definition. It is not possible to Imagine any controversy 
or proceeding in regard to private rights or wrongs, which is not included in 
t his category— BO that the " civil action " of the Constitution Includes every 
acUon or proceeding that a private person can bring, or have need to bring, 
in any court of the State. 

Tbe Reason.— This definition is made thus broad for a reason which is 
perfectly evident, when we consider the previous portion of the same sec- 
tion—which abolishes— 

(a) The distinction between actions at law and suits in equity, 

(6) The forms of all such actions. 
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(e) The forms of all nteh suits. 

The purpose was to utterly wipe out and annul all forms of civil prooeed- 
Ing— all means for the asoertainment and a4Judicatlon of private rights— 
and to substitute in the place of all that had been theretofore, *' one farm cf 
action '* under which all civil remedies might be sought and obtained in thf 
courts of this State. 

This definition was never Intended to apply only to causes of action of 
which the Superior Court lias Jurisdiction, any more than to actions in thf 
Courts of Justices of the Peace, or Probate Courts. It was not Intended sim^ 
ply to mark the line which separates the jurisdiction of the courts. It is as 
universal as words can make it and leaves no room for construction. It does 
not appeal to any obsolete forms or obliterated dlstindtlons to ascertain the 
limits of the term ** civil action," but only inquires, "What purpose Is it de* 
signed to subserve ?** If a private one, then it is eMl aeUon. 

TMe Code DeflnlUon.— By careOil consideration of the first six sections of 
the Code, the following definition of a civil action is eliminated : 

A dvil action is— 

(a) An ordinary proceeding in a court of Justice, 

(b) by which one party prosecutes another party, 

(c) for the enforcement of a private right, or, 
id) the protection of a private right, or, 

(tf) the redress of a private wrong. 

It will be seen that the last three of these elements by which a civil action 
Is to be distinguished, are identically those of the constitutional definition* 

The two first, to-wit: "sui ordinary proceeding in a court of Justice by 
which one party pro9€c%Ue» another*' have been superadded to the constitu- 
tional definition. 

The suggestion of Judge Battle in Taie v. Powe is in strict conformity with 
this definition. A proceeding which may be ex parte, oannot be a civil action 
under the definition given in the Code. 

TMe C^«se ot tbese DtfiTerenoes*— The reason of this difl'erence between 
the Code definition and that found in the Constitution is this. The section 
of the Constitution which has been referred to, was taken originally ft>om a 
code in which it occupied the same relative position as does Section 12 in 
ours. That is, it followed the definition of civil action, and was designed 
mainly to negative the idea that the civil action was an additional remedy— 
a new form of action added to the common law and equity forms, already 
extant, but not inconsistent with them. In our case, however, it was sepa- 
rrted f^om this relation and put in the Constitution as the root of tbe Code 
system. Aa such it precedes and dominates the classification of the Code 
and can neither be avoided by construction nor legislated out of its impera- 
tive significance either by the Legislature or by the Court. 

TlM Sflbet ot tlUs Dlfiference.— Altogether unconsciously, the logical in- 
stincts of the profession have led both the bar and the bench to give the full- 
est efl'ect to both of these definitions. In the spheres they were respectively de- 
signed to control. Every action or proceeding by which a private right is to 
be vindicated or private wrong redressed, in any court of the State, Is to- 
day, a civil action according to the constitutional definition. 

There is but one form of action in use to accomplish such an end. By 
'* form of action '* is not meant mere identity in the form of the summons or 
In the time, when, or place where, the same is returnable. The form of ac- 
tion, at the common law, afliected not only the writ but the declaration, the 
plea and the Judgment. In other words, the form of action depended on 
the declaration which could be met only by certain specified pleas and al- 
lowed only a specific Judgment to be pronounced. There were many ** forms 
of action ** at common law. In equity there was but one " form of action." 
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tJnder the operation of the Const! tation we have now bht otie ^orm of actioii 
Whether in the Courts of Justices bf the Peace, Probate, or Superior Courts: 
Whether In adversaty or ex parte proceedings ; whether as regards legal of 
Equitable fights. That form of action, briefly stated is, that the party apply> 
Ing for relief, having inade the propel* parties, atad set forth thb ftusts which 
constitute his cause of action. In ordinary and concise lahg^tiage, and made 
due proof thereof, mfty receive any relief within the verge of the court's 
jurisdiction, to Which thos^ fiacts shoW hltn to be entitled, without regard to 
the prayer of his complaint or the remedy which he sought to obtain or be- 
lieved himself entitled to receive. 

Thus, eff)9ct has been given to the definition ehibodled in the Constitution. 

The civil action of the Code has also been universally recognized as mean- 
ing the necessarily adversary actions eognieable by the superior Courts,— 
those ** in which one party prosecutes another party," according to the 
terms of that definition. Without having been distinctly stated hitherto, it 
has been tacitly admitted that the ** civil action," as defined in the Consti-* 
tution is one thing, and the "civil action" as defined in the Code is quite 
another thing. 

Special Prooe«dlngs*— Are speclial proceedings^ then violative of the Con- 
stitution ? In name they certainly are; The Constitution expressly declares 
that every proceeding, to establish private right or redress private wrong 
'* shall be denominated a civil action." This was purposely and wisely done. 
In the law n€tmes easily become things. There is little doubt that there 
was, at first, but one form of action at common law, but the habit of calling 
certain frequently used and approved forms of declaration by specific names, 
finally established them as distinct and separate, technical forms of action. 
To prevent this and to preserve the great principle of one form of acHan^ the 
Constitution prescribed also, that it should have but one name wherever 
found, because identity of name is a most potent instrumentality for securing 
Identity of character. 

In spirit, as already observed, the Special Proceedings have not been vlola- 
Cive, to any considerable degree* of the Constitution. The oneness of form 
has been well preserved in nearly all of them. In general, the party seeking 
relief must make the necessary parties by summons, state his cause of action 
so that Its substance may be readily gathered ; his adversary may deny his 
focts by answer or his law by demurrer, and he may have either equitable or 
legal relief according to his merits and without regard to his prayer. In ef* 
feet, and according to the practice of the courts, the suggestion of Mr. Justice 
Rodman, in Woodley v. Gilliam is the true distinction between the " Civil 
Action" of the Code and "Special Proceedings." " Those ac«on>, "says he, 
(evidently referring to the constitutional classification of civil actions") are 
Special Proceedings, in which existing statutes direct a procedure different 
flrom the ordinary." In other words, as I understand the learned Justice, to 
say,— the legislature has taken a portion of the actions defined by the Con- 
stitution as " civil actions," and made them " Civil Actions " under the Code. 
It has taken others of the constitutional class " civil action " and made^A«m 
Special Proceedings, still preserving identity of form and using the term 
Special Proceeding, simply to distinguish certain specific classes whose pro- 
cedure varies in some unimportant particulars from others. 

I cannot refrain from again calling the attention of the profession, in this 
State, to the very admirable discussion of the Civil Action, given by Mr, 
Pomeroy in his excellent work entitled "Remedies and Remedial Rights." 
This is the only systematic work upon the Reformed Procedure, and It is not 
too high praise to say that no one can obtain a full knowledge of that sys- 
tem, in no other manner so easily and well, as by the study of the work. 
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TITLE I. 

RESTRICTIVE PROVISIONS. 

Baa 8. To what actions the Ckxle is I Sec. 9. Definition of Ck>urt; to mean 
i^^plioable. I clerlCf wlien. 

1 8.~Vo iiHiAt Mttoma tlM Code to a^pUeable. 

The following enactments are applicable to: 

1. All civil actions, which at the approval, by the govern- 
ment of the United States, of the Constitution adopted by 
a Convention of this State, on the sixteenth day of March, 
1868, were pending in any C'Ounty Court, Superior Court 
of law, or Court of Equity, of this State, and which were 
not founded on conti'act, as far as they may be, according 
to the stage of progress of the action, and having regard 
to its subject and not to its form. 

Teague v. James, 68 — 91; Gaither v, Gibson, 63—98; Walton «. 
McKesson, 64 — 154; Lewis v, McNatt, 65 — 68; Johnson «;. McArthnr, 
64 — 675 ; Sutton v, Owen and Carter, 65—128 ; Ragland v. Currin, 
64—855. 

[Bee, alBO, K 400--402, jMMt] 

2. All civil actions which shall be commenced after the 
ratification of this Act, not founded on a contract made 
prior to its ratification. 

Merwin v, Ballard, 65 — 168, and the cases cited under subdivision 
1, tupra. 

3. a All civil actions commenced prior to the ratification 
of this Act, or which shall be commenced hereafter, for 
causes of action included within the provisions of an ordi- 
nance, entitled '* An Ordinance respecting the jurisdiction 
of the courts of this State," ratified on the fourteenth day 
of March, 1868: [but such actions] shall be governed in 
respect to the practice and procedure therein, by the provi- 
sions of that ordinance, and by the existing laws, as far as 
they may be, except as to form. 

o This sabdiyision of the section is omitted In Battle's Reylsal though It 
does not seem to have been repealed. As affecting the method of procednre 
by ezoeptlng certain causes of action firom some of the provisions of the 
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Smith V. Mcllwaine, 63—95 ; Teagae v^ James, 68 — 91 ; Merwin o. 
Ballard, 65—168, and the cases cited under sab-division 1 of this 
section. 

4. All civil actions commenced prior to the ratification of 
this Act, or which shall be hereafter commenced, founded 
on a contract made prior to the ratification of this Act, 
and not embraced in the ordinance above-mentioned: [but 
such actions] shall be governed in respect to the practice 
and procedure therein, up to, and including the judgment, 
by the laws existing prior to the ratification of this Act, as 
near as may be except as to form, and the practice in such 
actions subsequent to judgment, shall be governed by the 
enactments of this Act.A 

f Amended by Act of 1868-'69, Chapter 277, Section 4.] 

Teague v, James, 63 — 91 ; Smith c. Mcllwaine, 68 — 95 ; Valentine 
V. Holloman, 68 — 475 ; Mer\iin «. BaUard, 65 — 168. 

The Code of Civil Procedure does not repeal the provisions of the 
Revised Code except where inconsistent with it, and certain portions 
which are expressly enumerated in C. 0. P. Boylston Insurance Co. 
e. Davis, 74—78. 

2 9.-*I>eflnltlon of « Court "—to mean Cleric, -vrlien. 

In those of the following enactments, which confer juris- 
diction or power, or impose duties, when the words "Su- 
perior Court," or "Court," in reference to a Superior Court, 
are used, thc}^ mean the Clerk of the Superior Court, unless 
otherwise specifically stated, or unless reference is made to a 
regular term of the Court, in which cases, the Judge of the 
Court alone, is meant. c 

McAdoo V. Benbow, 68 — 461 ; Pelletier v\ Saunders, 67—261. 



Code, which was its purpose, it has always been Inoperative, being affected 
with the unconstitutional taint of the statute to which It refers. As a sped* 
floation of one of the classes to which the Code is applicable, without modi- 
flcation or limitation by the provisions of that Act, it seem to be important 
that it should be perpetuated. The clause enclosed in brackets was sug- 
gested by Pearson C. J., in Smith v. Mclltvaine^ and gives, undoubtedly, the 
proper significance of this, as well as the next subdivision of this section. 

h See note a under sub-section 8, and compare with this, sections 400 and 
402 poHt which are in pari nuUericL, 

c Consult also Section 48, Chapter 113, Laws of l868-'a9. 
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TITLE Il.a 

SUPERIOR COURTS. 

Skc. 10. Raffular Terms of the Supe- 1 Sbc. 11. Special Terms, how called, 
rlor Courts, when held. | ll.a Kotation of Judges. 

{!••— R«ifiilar Terass mi tlM flkipert«r Court— when Meld. 

[Chapter 2S5, Acts of 1876-'77.] 

After the first Thursday in August in the year of our Lord 
one thousand eight hundred and seventy-eight, the State shall 
be divided into nine judicial districts and the superior courts 
in the several counties shall be opened and held at the times 
hereinafter expressed, and each court shall continue in session 
one week, or two weeks, as the case may require, and this act 
will allow, unless the business thereof shall be sooner disposed 
of, namely: 

FIRST JUDICIAL DISTRICT. 

The first judicial district shall be composed of the following 
counties, and the superior courts thereof shall be held at the 
following times, to-wit: 

Currituck, first Monday of March and September. 

Camden, second Monday of March and September, 

Pasquotank, third Monday of March and September. 

Perquimans, fourth Monday of March and September. 

Chowan, first Monday after fourth Monday of March and 
September. 



a This Title was, originally, a part of an Act entitled ** An Act to prescribe 
the powers and duties of the Clerks of the Superior Courts." It was among 
those which the Legislature directed to be published under the supervision 
of the Code Commissioners, and was separated ft-om the remainder of the 
Act and published as Title II, of the Code, by the writer. As before stated it 
waa at flrai, intended to omit this Title entirely, but fVom considerations of 
convenience, it has been determined to insert the Act of 1876-7, cb. 255, so far 
as it regulates the Districts and terms of the Superior Courts, the Act of 
186S-'9,ch. 278, providing for Special Terms, with its Amendments, together 
with the Act of 1S76-7, ch. 27, providing for the rotation of Judges in holding 
the courts of different districts. The first named act, has been carefully com- 
pared with the original copy in the Secretary of State's office. It seems 
hardly possible that some of the terms should have been intended to be held 
as therein provided, but ita lex tcripta ett. 
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Hertford, second Monday after fourth Monday of March 
and September. 

Gates, third Monday after fourth Monday of March and 
September. 

Washington, fourth Monday after fourth Monday of March 
and September. 

Tyrrell, fifth Monday after fourth Monday of March and 
September. 

Dare, sixth Monday after fourth Monday of March and Sep- 



iwmj i i. 

Martin, ninth Monday after first Monday of March and Sep- 
tember. 

Beaufort, tenth Monday after first Monday of March and 
September. 

Craven, twelfth Monday after first Monday of March and 
September. 

THIRD JUDICIAL DISTRICT. 

The third judicial district shall be composed of the follow- 
ing counties, and the superior courts thereof shall be held at 
the following times, to- wit: 
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Nashy first Monday before first Monday of March and Sep- 
tember. 

Wilson, seoond Monday of March and September. 

Pitt, third Monday of March and September. 

Greene, fourth Monday after first Monday of March and 
September. 

Wayne, fifth Monday after first Monday of March and Sep- 
tember. 

Lenoir, seventh Monday after first Monday of March and 
September. 

Jones, eighth Monday after first Monday of March and Sep- 
tember. 

Carteret, ninth Monday after first Monday of March and 
September. 

Onslow, tenth Monday after first Monday of March and 
September. 

Duplin, eleventh Monday after first Monday of March and 
September. 

Sampson, twelfth Monday after first Monday of March and 
September. 

New Hanover, thirteenth Monday after first Monday of 
March and September. . 

Pender, fifteenth Monday after first Monday of March ana 
September. 

FOURTH JUDICIAL DISTRICT, 

The fourth judicial district shall be composed of the follow- 
ing counties, sind the superior courts thereof shall be held at 
the following times, to- wit: 

Harnett, first Monday of February and August. 

Moore, second Monday of February and August. 

Anson, third Monday after second Monday of February and 
August. 

Richmond, fourth Monday after second Monday of February 
and August. 

Robeson, fifth Monday after second Monday of February 
and August. 

Col ambus, sixth Monday after seoond Monday of February 
and August. 
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Brunswiok, seventh Monday after second Monday of Febru- 
ary and August. 

Bladen, eighth Monday after second Monday of February 
and August. 

Cumberland, ninth Monday after second Monday of Febru- 
ary and August. 

Johnston, eleventh Monday after second Monday of Febru- 
ary and August. 

FIFTH JUDICIAL DISTRICT. 

The fifth judicial district shall be composed of the following 
counties, and the superior courts thereof shall be held at the 
following times, to- wit: 

Alamance, second Monday before first Monday of March 
and September. 

Randolph, first Monday before first Monday of March and 
September. 

Guilford, first Monday of March and September. 

Chatham, third Monday of March and September. 

Orange, third Monday after fourth Monday of March and 
September. 

Granville, fourth Monday after fourth Monday of March and 
September. 

Person, sixth Monday after fourth Monday of March and 
September. 

Caswell, seventh Monday after fourth Monday of March and 
September. 

Rockingham, eighth Monday after fourth Monday of March 
and September. 

SIXTH JUDICIAL DISTRICT. 

The sixth judicial district shall be composed of the follow- 
ing counties, and the superior courts thereof shall be held at 
the following times, to- wit: 

Mecklenburg, first Monday of March and September. 

Cabarrus, third Monday of March and September. 

Stanly, fourth Monday of March and September. 

Montgomery, first Monday after fourth Monday of March 
and September. 
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Union, third Monday after fourth Monday of March and 
September. 

Lincoln, fourth Monday after fourth Monday of March and 
September. 

Gaston, fifth Monday after fourth Monday of March and 
September. 

Cleveland, ^ixth Monday after fourth Monday of March and 
September. 

Rutherford, seventh Monday after fourth Monday of March 
and September. 

Polk, eighth Monday after fourth Monday of March and 
September. 

SEVENTH JUDICIAL DISTBICT. 

The seventh judicial district shall be composed of the fol- 
lowing counties, and the superior courts thereof shall be held 
at the following times, to-wit: 

Davie, first Monday of March and September. 

Yadkin, second Monda}; of March and September. 

Vf ilkes, third Monday of March and September. 

Alleghany, first Monday after fourth Monday of March and 
September. 

Surry, second Monday after fourth Monday of March and 
September. 

Stokes, third Monday after fourth Monday of March and 
September. 

Forsy the, fourth Monday after fourth Monday of March and 
September. 

Davidson, sixth Monday after fourth Monday of March and 
September. 

Rowan, eighth Monday after fourth Monday of March and 
September. 

EIGHTH JUDICIAL DISTRICT. 

The eighth judicial district shall be composed of the follow- 
ing counties, and the superior courts thereof shall be held at 
the following times, to-wit: 

Catawba, first Monday of March and September. 

Borke, second Monday of March and September. 

McDowell, third Monday of March and Septem|>er« 
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Yancey, fourth Monday of March and September. 

Mitchell, first Monday after fourth Monday of March and 
September. 

Watauga, second Monday after fourth Monday of March 
and September. 

Ashe, third Monday after fourth Monday of March and Sep- 
tember. 

Caldwell, fourth Monday after fourth Monday of March and 
September. 

Alexander, fifth Monday after fourth Monday of March and 
September. 

Iredell, sixth Monday after fourth Monday of March and 
September. 

KINTH JUDICIAL DISTBICT. 

The ninth judicial district shall be composed of the follow- 
ing counties, and the superior courts thereof shall be held at 
the following times, to- wit: 

Graham, first Monday of April and September. 

Cherokee, second Monday of April and September. 

Clay, third Monday of April and September. 

Macon, fourth Monday of April and September. 

Swain, first Monday after fourth Monday of April and Sep- 
tember. 

Jackson, second Monday after fourth Monday of April and 
September. 

Haywood, third Monday after fourth Monday of April and 
September. 

Transylvania, fourth Monday after fourth Monday of April 
And September. 

Henderson, fifth Monday after fourth Monday of April and 
September. 

' Buncombe, sixth Monday after fourth Monday of April and 
September. 

Madison, eighth Monday after fourth Monday of April and 
September. 
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1 11. Bpectal Terms— lio-vr called. 

lAct of 186^'69, Chapter 278, and Act of 1871-72, Chapter 15^] 

1. Whenever it shall appear to the Governor by the certifi- 
eate of any judge, or majority of the county commissioners, 
that there is such an accumulation of civil or criminal actions, 
in the superior court, of any county, as to require the holding 
of a special term for its dispatch, he shall issue an order to some 
one of the judges of the superior court other than the judge in 
the judicial district in which such county is, requiring him to 
hold a special term of the superior court of such county, to 
begin on a certain Monday, not to interfere with any of the 
regular terms of the courts of his district. The judge shall 
attend and hold such court. 

2. Whenever the Governor shall call a special term of the 
superior court for any county, he shall notify the chairman of 
the county commissioners of the county of such call, and such 
chairman shall take immediate steps to cause twenty-four, or, 
if a grand jury be needed, thirty-eight, qualified persons, to be 
drawn and summoned as jurors for said term; and, also to ad- 
vertise said term at the Court House and at one public place 
in every township in his county, or by publication of at least 
two weeks in some newspaper published in his county, in lieu 
of such township advertisement. 

3. The special terms of the superior courts held in pursu- 
ance of this chapter shall have all the jurisdiction and powers 
that regular terms of the superior courts have. 

4. The said terms shall last until all the business of the 
court shall be disposed of. 

5. The clerk shall give the judge a certificate of attendance 
for the number of days occupied by the court, and the judge 
shall thereupon be entitled to receive from the commissioners 
of the county in which the court is held, his expenses at the 
rate of one hundred dollars per week, as his compensation for 
holding said term. 

6. The judge, after each term, shall report to the Secretary 
of State, according to the forms prescribed by law, or which 
may be prescribed by the Secretary. 

(1) The number and kinds of criminal actions which were 
for trial. 

3 



Digitized by VjOOQIC 



18 THE CODE — WITH NOTES AKD DE0I810K8. 

(2) The number actually tried. 

(3) The number of civil actions which were for trial. 

(4) The number actually tried, and whether the cases were 
continued at the instance of one or both of the parties, or from 
what other cause. 

7. The clerk of the superior court shall report the proceed- 
ings of special terms to the Secretary of State as he is, or may , 
be required to report the proceedings of regular terms. 

8. Subpoenas may issue returnable on any day of any spe- 
cial term. 

9. There shall be no grand jury at any special term, unless 
the same shall be ordered by the Governor. 

I lla.— Rotation ot Judges. 

fChapter 27, Acts of 1876-7.] 

1. The judges of the superior courts shall ride the circuits 
successively, commencing at the first district according to the 
following order and arrangement: The judge of the twelfth 
district shall ride the spring circuit for the year one thousand 
eight hundred and seventy-seven, of the first district; and suc- 
cessively thereafter the various districts in the order of their 
numbers in rotation. 

2. The judge of the first district shall ride the spring cir- 
cuit for the year one thousand eight hundred and seventy- 
seven, of the second district; and successively thereafter he 
shall ride the circuits of the several districts in the order of 
their numbers in rotation. 

3. The judge of the second district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the third district; and successively thereafter he shall 
ride the circuits of the several districts in the order of their 
numbers in rotation. 

4. The judge of the third district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the fourth district; and successively thereafter he 
shall ride the circuits of the several districts in the order of 
their numbers in rotation. 

6. The judge of the fourth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the fifth district; and successively thereafter he shall 
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ride the circuits of the several districts in the order of their 
numbers in rotation. 

6. The judge of the fifth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
eeven, of the sixth district; and successively thereafter he shall 
ride the circuits of the several districts in the order of their 
numbers in rotation. 

7. The judge of the sixth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the seventh district; and successively thereafter he 
shall ride the circuits of the several districts in the order of 
their numbers in rotation. 

8. The judge of the seventh district shall ride the spring 
circuit for the year one thounand ei^ht hundred and seventy- 
seven, of the eighth district; and successively thereafter he 
shall ride the circuits of the several districts in the order of 
their numbers in rotation. 

9. The judge of the eighth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the ninth district; and successively thereafter he shall 
ride the circuits of the several districts in the order of their 
numbers in rotation. 

10. The judge of the ninth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the tenth district; and successively thereafter he shall 
ride the circuits of the several districts in their numerical order 
in rotation. 

11. The judge of the tenth district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the eleventh district; and successively thereafter he 
shall ride the circuits of the several districts in their numerical 
order in rotation. 

12. The judge of the eleventh district shall ride the spring 
circuit for the year one thousand eight hundred and seventy- 
seven, of the twelfth [district] ; and successively thereafter he 
shall ride the circuits of the several districts in their numerical 
order in rotation. 

13. The judges shall cause a notification of the ridings to 
be published in some newspaper by the first of January and 
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the first of July preceding each circuit: Provided^ that the 
notice for January, one thousand eight hundred and seventy- 
seven, shall be made within two days after the ratification of 
this act by the Secretary of State. 

14. No judge shall ride the same circuit twice in succes- 
sion; nor shall any judge exchange the riding of any district 
for the distiict in which he resides, and for which he was 
elected, but with these two exceptions, the judges may ex- 
change with each other for any courts in their circuits, and, 
with the consent of the Governor of the State, may exchange 
their entire circuits: Provided^ that no judge shall hold the 
courts in the same district ofteiier than once in four years. 



TITLE III. 

GENERAL PROVISIONS. 



SBC 12. Distinction between actions 
at law and suits in equity, 
and the forms thereof, abol- 
ished. 
18. Parties designated plaintiff 
and defendant. 



Bec. 14. Actions on Judgments, when 
they may be brought. 
15. Feigned Issues abolished. 



{iift—DUtlnctloiui bet^reen Actions at Ijair and Solta In Biqaltr abol- 
Ubed— Civil A«tl«n prvMcribed* 

" The distinction between actions at law and suits in 
equity, and the forms of all such actions and snits, hereto- 
fore existing, are abolished \o. and there shall be, in this 



a " The fundamental principles of the Code are (1.) The abo- 
lition of the distinction between suit sin equity and actions at 
law, and the distinctions between legal and equitable pro- 
cedure, 80 far as such amalgamation is possible with the judicial 
institutions which have been retained; (2.) Tlie abolition of all 
common law forms of action and the establishment of one 
ordinary, universal means by which rights are maintained and 
duties enforced in a " civil action;" (3.) The application to this 
civil action, of the familiar equitable, rather than legal rules, 
methods and pnnciples." Pomeroy's Remedies and Rem. 
Rights, § 28 er seq. 
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State, hereafter, but one form of action for the enforce- 
ment or protection of private rights and the redress of pri- 
vate wrongs, which shall be denominated a civil action.''^ 
(Const., Art. IV, Sec. 1.) 

The abolition of the distinction between actions at law and suits 
in equity and the forms of such actions and suits, and the general 
doctrine as to the effect of such abolition, is discussed by the Court 
at length in the following coses: Parsley v, Nicholson, 65 — 207; 
Garrett v. Trotter, 65—430; Gates c. Gray, 66- 442; Froelich e. So. 
Ex. Co., 67—2; Moore r, Edmiston,70— 510; Belmont©. The Auditor, 
71—260; Bitting©. Tbaxton, 72— 541. i 



a For a dlocnssion of the term** Civil Action," and the cases embraced 
by it, see $6, anie^ and the cases there cited, and note. 

b The abolition of that peculiar antinomy, law and equity, is the central 
Idea of the Reformed Procedure. That it ever had any foundation in reason 
no one can even pretend. It was the result of accident, and as absurd in its 
primary idea, as thedistinctlonH between the different actions at law or the 
feigned issues by which their defects were sought to be remedied or evaded 
by the courts. Logically, there is no reason why the rights Icnown as equi- 
table should be administered in a dlflferent forum or under different forms 
flrom those denominated legal. Why a suitor should be denied a right in one 
court and allowed It in another upon the same state of facts, Is susceptible of 
no more sensible explanation than the mere statement that one was a court 
of law and the other a court of equity. This absurdity Is susceptible of no 
better exemplification than the fbct that no human subtlety has been able to 
eliminate a definition of equity, as the term has hitherto been used in our 
legal nomenclature. Mr. Story, in his Equity Jurisprudence, after having 
carefully considered all the previous attempts and disclosed the defects of 
each, concludes that no more accurate one can be given than that " an equi- 
table right U one which may be etsforced in a Court of Equity /" As a definition 
this is about as satisfactory as to say that an American citizen Is a citizen of 
America. 

As a practical fttct, however, the abolition of these distinctions has given 
rise to many nice and difficult questions. Fortunately for the profession and 
the future developement of the Code In this Htate, our Supreme Court have 
not Indulged in the finespun thenries as to the effect and intention of this pro- 
vision, which have prevailed in other States immediately after the adoption 
of the reformed procedure. While manifesting the fUIlest purpose to carry out 
its provisions In their true spirit, they have not been fruitful in general treat- 
ises upon it. There are some questions which have provolced very much dis- 
cussion In other States, which have hardly been mooted here, either at the bar 
or upon the bench. The discussions in regard to the forms of actions and the 
abolition of distinctions between them are few and somewhat meager in our 
Reports. Perhaps one.reason of this may be the early announced determi- 
nation of the Court to administer the Code strictly according to its spirit and 
intent as their own reason and Judgment might dictate, without regarding 
the decisions of other States as authority in its construction. In nearly all 
respects their general views have been in striking harmony, however, with 
what has been established as correct, after much variance and discussion, in 
other States. 
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J2 THE CODE — ^MOTH NOTES AND DECISIONS. 

i |A.— PartiM dMlciuttod PliUiittir and DeftndaiU. 

In such action the party complaining shall be known as 
the plaintiff, and the adverse party as the defendant. 

{ Ij^ Actions on Jndcmento— irhen thay majr be Innon^t. 

No action shall be brought upon a judgment rendered 
in any court of this State, which shall be rendered after 
the ratification of this act, except a court of a Justice of 



No attempt has been made to assimilate the civil action of ttie Code to 
actions at law, or to superimpose upon it the forms or rules of pleadings 
which prevailed in such actions, except In one or two cases, in which it has 
been intimated, apparently without much deliberation, that the common 
law rules of pleading still apply. See ^1 note^ and the cases there cited. 

The distinction between suits in equity and the forms of such suits, and 
the civil action has not been so clearly drawn as is desirable. The court 
seem to have adopted the view that the civil action was an extension of 
equity procedure, and have been governed in almost all their decisions by 
the analogies to be drawn therefrom. As, however, they have logically con- 
strued the contemporaneous provisions of the Constitution, as providing but 
one mode of trial, the objections to this view are much less than they would 
otherwise have been. 

In the making of parties, the pronouncing of several Judgments between 
them, whether plaintiffis or defendants, the interpleading of persons not par- 
ties of record, the Joinder of legal and equitable causes of action or defences 
and In a Just apprehension of the nature and office of the counterclaim, the 
decisions of this State may challenge comparison with those of any ot|^er in a 
fair, manly and logical application, and clear exposition, of the true principles 
of the reformed procedure. In no other which has fallen under my observa- 
tion has there been such an absence of evasive subtlety or so little attempt 
to wrest its provisions flrom the plain purpose of the law-makers. Taking 
the Code as clearly intended to be a new system of procedure, they have 
applied its provisions, in the main, without regard to the speculations of 
others aaiL With a remarkable flreedom flrom the bias arising fk'om previous 
professional* siudy and experience. 

Perhaps the liberality and breadth of view with which they have con- 
strued the Code have led them to overestimate what they have termed the ** lib- 
erality of the method of procedure now in force," and to permit a laxity of 
pleading and encourageafkcillty of amendment, without noting the foot that 
the Code, while liberal in allowing amendment, is rigorously carefhl in allow- 
ing such amendment only upon term$. Only two Instances, I think, are to be 
found in which error, inadvertence or mistake can be remedied, except upon 
terms. The Code was not designed to encourage laxity but accuracy. . It does 
not Ikvor negligence but promotes vigilance. The circumstances under 
which it went into operation here— the Constitution taking effect on the 3d 
of July, 1868, and the Code on the 21th of August of the same year—gave the 
bench and bar but little opportunity to C^miliarize themselves with its pro- 
visions before they were called upon to put it in praotioe. This, undoubt- 
edly, laid the foundation of that habit of indulging error and condoning 
negligence which has marked oar practice. That this will gradually dis- 
appear is nearly certain. As the details of practice become more generally 
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the Peace, between the same parties, without the leave of 
the Judge of the court, either in or out of term, for good 
cause shown, on notice to the adverse party. 

After a judgment fixing an administrator with assets and a return 
of nulla bona thereon, the proper mode to subject him personally, is 
by motion on notice, and not by an action. McDowell v, Asbury, 



1 15.— F^lgttcd Imum abollAcd. 

Feigned issues are abolished ; and instead thereof, in the 
cases where the power now exists to order a feigned issue, 
or when a question of fact not put in issue by the plead- 
ings, is to be tried by a jury, an order for the trial may be 
made by the Judge, stating distinctly and plainly the ques- 
tion of fact to be tried ; and such order shall be the only 
authority necessary for a trial. 

'* Feigned issues" defined and the effect of their abolition dis- 
cussed." Harkey «. Houston, 65 — 137-, Abramsc. Cureton, 74 — 523; 
Blake «. Askew, 76—825,5 

ttnderatood by the profossion, they wiU naturaUy in8ist upon a more strict 
compUance with them. 

It Is somewhat remarkable that the court, by construing our constitutional 
provisions so as to make a jury trial In all actions a matter of right, seems 
likely to have overcome the only Impediment hitherto unsurmounted In the 
development of the civil action. Mr. Pomeroy says : ** Remedxea and Reme- 
dial Rights, { 64.— Absolute unity In the judicial methods by which remedies 
are to be obtained, is practically impossible so long as the jury trial Is re- 
quired In certain classes of causes and dispensed with In others. In respect 
to all other features the theoretical unity is attainable." 

He Intimates also, that this is only to be effected by restricting the right of 
trial by jury to criminal actions. Our courts have avoided this dlffloulty and 
without serious Inconvenience, especially such inconvenience as was for a 
time apprehended, by extending the jury trial to all actions. This is an 
entirely new step, though a strictly logical one. in the developement of the 
unified action which was rendered possible only by the peculiar provisions of 
our Constitution In regard to jury trial, taken In connection with the section 
now under consideration. 

a Compare also, H 45, 160, 256, 319, 362 and 367, pott, and the cases there cited. 

b Wliile the Court put the dismissal of this case on the ground that it Is a 
** feigned issue," there is nothing In the case to show the fact that it was one. 
Reade, J.« says, " This is evidently a feigned issue based upon a wager, to 
test the validity of certain bonds, said to have been issued by the State.'* 
This wuMif be true, but how the Court could become possessed of the fact does 
not clearly appear either f^om the case as reported or from the original 
papers, which have been specially inspected to ascertain upon what fiicts the 
opinion of the Court was based. 
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TITLE rv. 

LIMITATION OF ACTIONS, 

Chmptmr !• General PiotUAoim* 

Chapter H* I4jnttetlonjiof Actions to reeoTer Real Pcopertjr. 

Clkapterlll. lan&ltatloiu of Aotloiu otber tliaa for tl&e r^evr^ry of 

Proper^* 
Chapter IV. IVlften limHatton, to take elli^et. 

CHAPTER I. 

GENERAL PROVISIONS. 

Ssa 16. Tkme of commencing actions | Sec. 17. Period of limltatlon;objeotlon 
in general. | must be taken by answer. 

2 16.— Time of oommcnolng Aettons in General. 

The provisions contained in chapter sixty-five of the 
Revised Code, entitled " Limitations," are repealed, and 
the provisions of this title are substituted. Tliis title shall 
not extend to actions already commenced, or to cases where 
the right of action has already accrued, but the statutes in 
force previous to the ratification of this act shall be appli- 
cable to such cases ; and in cases where the right of action 
has already accrued, but the action has not been com- 
menced, the said statutes shall be applied according to the 
subject matter of tlie action, and without regard to the 
form. 

The time between May 20th, 1861. and January 1st, 1870, is not 

i/ii- TVis* to be counted in ascertaining the period necessary to have elapsed 

^ ^ in order to bar an action. Johnson v, Winslow, 68 — 552; Howell t). 

£"%H Buie, 84—448; Plott v. W. N. C. R. R. Co., 65—74; Smith v. 

Rogers, 65—181 ; Williams d. Williams, 70—189; Faison c. Bowden, 

74 — 43; Edwards t;. Jarvis, 74 — 315; Hawkins v. Savage, 75—183; 

Lippard v. Troutman, 72 — 551. 

Contra, as to contracts made after 1868. Austin e. Dawson, 
75—523. 

A right of action which accrued before the adoption of the Code 
is governed by the statutes of limitation then in force. Williams e. 
Williams, 70—189; Knight t>. Braswell, 70—709; Libbett c. Maults- 
by, 71 — 345; Woodhouse v. Simmons, 73 — 30; Barham v. Lomaz, 
78—76; Ellis v. Scott, 75—108; Covington tJ. Stewart, 77—148; Batts 
«. Winstead, 77—238. 

The same rule applies with regard to interest accruing upon such 
a cause of action. Knight v, Braswell, 70 — 709. 
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1 17.— Eflfect of lalflftltatloii— 01ii|«etlo]ft miut be taken hy Answer. 

Civil actions can only be commenced within the periods 
prescribed in this title, after the cause of action shall have 
accrued, except where, in special cases, a different limita- 
tion is prescribed by statute. But the objection that the 
action was not commenced within the time limited, can 
only be taken by answer. 

ObjectioD must be taken by answer. Pegram v, Stoltz, 67 — 144 ; 
Privett «. Calloway, 75—238; Green v, N. C. R. R. Co., 78—624. 

When the objection that the action has not been commenced with- 
in the time limited is taken, it must be proved, if not apparent from 
the complaint, by the party seeking aavantage from it. Lewis v, 
Latham, 74—288. 

A defendant will not be allowed to plead the statute of limitations 
when the action has been delayed at his request. Daniel o. Com'ra 
of Edgecombe, 74—494. 

Jn an action in the nature of a creditor's bill, every creditor may 

£lead the statute against the claim of every other. Woodsworth & 
[cDowell V, Davis, 75—159. 

CHAPTER II. 

LIMITATIONS OP ACTIONS FOR THE RECOVERY OF REAL 
PROPERTY. 



SCO. IS. When the State win not sue; 
Thirty years possession ; 
Twenty-one years posses- 
sion under colorable title. 

19. Such possession valid against 

claimants under the State. 

20. Seven years possession under 

colorable title. 

21. Proviso in case of Judgment 

for plaintiff reversed, &o. 

22. Seizure within twenty years 

when necessary. 



SKa 23. Adverse possession for twen- 
ty years. 

24. Action after entry. 

25. Possession presumed: Occu- 

pation when deemed under 
legal title. 
" 26. Relation of landlord and ten- 
ant. 

27. Persons under disabilities. 

28. Cumulative disabilities. 

29. Railroads, t&c., not barred. 



I XSw—'W^ewk Ukt State ipvill not mam i Thirty yearn poMeMlon | IHrenty 
one years poeseaeloii under eolorable title. 

Tho State will not sue any person for, or in respect of, 
any real property, or the issues or profits thereof, by reason 
of the right or title of the State to the same; 

1. When the person in possession thereof, (^i^) or those un-. 
der whom he claims, shall have been in the adverse posses* 



a As to what constitutes poueuion^ see, also, TredweU v. Reddlok, 1 Ired. 66 ; 
FlMinlken v. Lee, 1 Ired. 208; Williams v. Buchanan, 1 Ired. 686; Bynum v. 
niompeon, 8 Ired. 978; Bynum v. Carter, 4 Ired. 810; Lenoir v. South, 10 Ired. 
987 ; Berryman v, Kelly, 13 Ired. 268 ; Morris v. Hayes, 2 Jones 98 ; Blackstook 
«. Cole, 6 Jones, 660; Ring v. King, 4 D. & B. 164. 

4 
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sion (5) thereof for thirty years, such possession havin^r been 
ascertained and identified under known and visible lines or 
boundaries ; and such possession, so held, shall give a title 
in fee to the possessor. 

2. When the person in possession thereof, or those under 
whom he claims, shall have been in possession under color- 
able title for twenty-one years, such possession having been 
ascertained and identified under known and visible lines or 
boundaries. 

If there has been an adverse possession for any time less than thirty 
years it is not a circumstance to go to the jury from which alone or 
with other circumstances to infer thirty years adverse possession. 
Melvin v. Waddell, 75—361. 

In proving title out of the State the plaintiff may avail himself of 
possession by any others though he fail to connect himself with them. 
Ibid. 

Where a widow puts a son-in-law in possession of land belonging 
to the estate of her deceased husband, and he sells and makes title 
in fee, having none himself, hddy that neither his possession nor 
that of those claiming under him was adverse to the heirs of the hus- 
band, or those claiming title under them. Ibid, 

Where a party ran a fence across the neck of a peninsula, partly 
on his own land and partly on another^s and opened a gap on his own 
land so as to allow his own cattle to go on the peninsula and exclude 
others unless they crossed the river, heldy not to be an adverw pos- 
session unless the fence was made with the avowed purpose of tak- 
ing possession of the peninsula. Osborne o. Johnston, 65 — 22. 

219.— Sadfc poMMMlon ▼alld against dalnuuftts under tbe State. 

All such possession as is described in the preceding sec- 
tion, under such title as is therein described, is hereby rati- 
fied and confirmed, and declared to be a good and legal bar 
against the entry or suit of any person under the right or 
claim of the State. 

{ 5iO.~Seireii y^ears poMCMton under colorable title. 

When the person in possession of any real property, or 
those under whom he claims, shall have been possessed of 

6 As to what constitutes adverse possession, see, also, Murray o. Shanklin, 
4 D. A B. 289; Montgomery v. Wynns, 4 D. A B. 527; Qilohrist v. McLaoghlin, 
7 Ired. 810; Powell v. Felton. 11 Ired. 409; Loftin i>. Cobb, 1 Jones, 406; Smith v. 
Beld, 6 Jones, 4di ; Everett v. Dockery, 7 Jones, 890: Ring v. King, 4 D. A B. 1(M. 
As to conflicting possession under dlflierent grants or iappage, see, Williama 
o. Buchanan, 1 Ired. 535; Williams v. Miller, 7 Ired. 189; Bryson v. 81agl«» 
Bosb. 449; Brown v. Potter, Bosb. 461; Baker v, McDonald, 2 Jones, 844; Mo- 
Oormlck v. Monroe, 8 Jones, 382. 
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the same, under known and visible lines and boundaries, 
and under colorable title (a) for seven years, no entry shall 
be made or action sustained against such possessor, by any 
person having any right or title to the same, except during 
the seven years next, after his right or title shall have de- 
scended or accrued, who in default of sueing within the 
time aforesaid, shall be excluded from any claim thereafter 
to be made; and such possession, so held, shall be a per- 
petual bar against all persons ; subject to the qualifications 
in sections twenty-eight and twenty-nine (§§28 — 29) of this 
title. 

A paper writiog purporthig to be a will proved before the proper 
tribanal in 1810, by one witness, is color of title to lands disposed 
therein. McConnell v, McConnell, 64— d42i 

• Boilding a shed, quarrying rock and cuttiDg wood to bum lime, 
on the premises for more than seven years, uninterruptedly, consti- 
tutes an adverse possession, which will give title to one claiming 
under it. Moore v, Thompson, 69 — 120. 

1 9l*—^r9rrimo in emme of Jwd^^mAnt for PlaintUT reren«d* Sue 

If in any action for real property, the plaintiff be non- 
suited, or judgment be given for him, and the same be 
reversed for error, or a verdict pass for the plaintiff, and 
judgment thereon be arrested, then in any such case, the 
plaintiff may commence a new action from time to time, 
within one year after non-suit, judgment reversed or stayed 
as aforesaid, notwithstanding the time limited in the fore- 
going section (§20) for bringing such actions may have 
expired, if the action first brought, was commenced within 
the time above prescribed for bringing such actions. 

t ^il . t Bgl B»i < j -wttliin twientj- ^muts* irlMn nmjc M ij i. 

No action for the recovery of real property, or the pos- 
session thereof, shall be maintained, unless it appear that 



a As to what oonstltates " oolorable title,'* see, also, Grant v. Wlnbonrne, 
2 Hay. 66; Armour v. Wliite, ibid^ 60; Pearse v, Owens, ibid, 234; Evans v. Sat- 
terfleld, 1 Mar. 413; University v, Blount, T. R. 18 ; Hill tv Wilton, 2 Mar. 14 ; 
lones V. Pntney, 3 Mar. 662; Campbell v. MoArthar, 2 Hawks, 88 ; Rayner v. 
Cbpebart, 2 Hawks, 876; Tate v. Southard, 8 Hawks, 119 ; Dobson v. Murphy, 
1 D. A B. 586 ; Boss v. Durham, 4 D. A B. 64 ; Williams v. Council, 4 Jones, 206 ; 
Hudln «. Barrett, 6 Jones, 158; Kron v. Hlnson, 8 Jones, 847. 
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the plaintiff, or those under whom he claims, was seized or 
possessed of the premises in question within twenty years 
before the commencement of such action ; subject to the 
qualifications in sections twenty-nine and thirty (§§29 — 30.) 

The possession of one tenant in common for twenty years without 
any acknowledgment of title in his co-tenant, and without any claim 
on the part of his co-tenant to rents, he being under no disability, 
formerly raised a presumption of title, but now, under the Code, has 
the effect of an absolute title in fee against all persons not under disa- 
bility. Covington ©. Stewart 77—148. 

2^.— Adverse p^ueaston for twenty yearn. 

No action for the recovery of real property, or the pos- 
session thereof, or the issues and profits thereof, shall be 
maintained when the person in possession thereof, or the 
defendant in such action, or those under whom he claims, 
shall have possessed such real property under known and 
visible lines and boundaries adversely to all other persona 
for twenty years; and such possession, so held, shall give a 
title in a fee to the possessor, in such property, against all 
persons not under disability. 

The clearing and fencing to a line of marked trees constitufes a 
notorious adverse possession, though the intention was to clear only 
to the real line between two grants, which line was not identical with 
such marked line. Mode v. Long, 64 — 483. 

The title being out of the state, and there being evidence tending 
so prove a possession for twenty years, by those under whom the 

Slam tiff claims, the jury may presume a grant from one having title. 
Lelvin V. Waddell, 75—361. 

When one possession of land conveys the same in trust to pay debts 
and afterwards it is sold at execution sale and bid in for the benefit 
of his wife, and he continues in possession during his life, and the 
wife until action brought, held^ not to be a possession adverse to the 
trustee or to a purchaser at the sale under deed of trust. McNeil o. 
Riddle, 66—290; Covington v, Stewart, 77—148, mpra J 23. 

S «4.~Aotloii after Blntrir. 

No entry upon real estate shall be deemed suflBcient or 
valid, as a claim, unless an action be commenced thereupon, 
within one year atler the making of such entry, and within 
the time prescribed in this title. 

^•^PoMWMion prMnnMd— Ooeupatloift wben d«eiiMd luftdtor legal TUto. 

In every action for the recovery of real property, or the 
possession thereof, or damages for a trespass on such pes- 
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eeesion, the person establishing a legal title to the premises, 
shdl be presmned to have been possessed thereof witliin 
the time required by law ; and the occupation of such pre- 
mises by any other person shall be deemed to have been 
under, and in subordination to, the legal title, unless it 
appears that such premises have been held and possessed 
adversely to such legal title, for the time prescribed by law 
before the conunencement of such action, 

f J96r-<^Re]Atto]ft trf Ijandlovd «iid ^Teiuuit. 

Whenever the relation of landlord and tenant shall have 
existed between any persons, the possession of the tenant 
shall be deemed the possession of the landlord, until the 
expiration of twenty years from the termination of the ten- 
ancy ; or, where there has been no written lease, until the 
expiration of twenty years from the time of the last pay- 
ment of rent, notwithstanding that such tenant may have 
acquired another title, or may have claimed to hold ad^ 
versely to his landlord. But such presumptions shall not 
be made after the periods herein limited. 

Reid c. Chatham, 75—86. 

A delay by Kfemme covert tenant in common of three years after the 
death of her husband and seven years after the death of her father, 
who had a life estate in the land, does not bar her action. Day o. 
Howard, 73—1. 

2 97.— Persona under dlaabfUtie*. 

If a person entitled to commence any action for the re- 
covery of real property, or to make an entry or defence 
founded on the title to real property, or to rents and ser^ 
vices out of the same, be, at the time such title shall 
descend or accrue, either, 

1. Within the age of twenty-one years, or 

2. Insane, or 

3. Imprisoned on a criminal charge, or in execution 
upim conviction of a criminal offence, or 

4. A married woman — 

Then such person may, notwithstanding the time of limi- 
tation prescribed in this title be expired, commence his 
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action^ or make his entry, within three years next after fall 
a^e, coming of soand mind, enlargement out of prison, or 
discovertnre, and at no time thereafter. 

See also (50 jMM^, which allows a married woman to sue alone in 
matters affecting her separate estate. It is held that this does not 
remove the disability of coverture when she is a defendant in actions 
concerning such estate. Lippard «. Troutman, 72 — 551. 

When two or more disabilities shall co-exiat, or when one 
disability shall supervene an existing one, the period pre- 
scribed within which an action may be brought, shall not 
begin to run until the termination of the latest disability. 

Where a femme plaintiff did not become of age until 1866, the sus- 

rnsion of the statutes of limitation saved her rights until 1870, and 
she incurred the disability of coverture before the date last men- 
tioned, the statute does not begin to run until the removal of her 
<^overture. Lippard «. Troutman, 72 — 551. 
See also, cases cited under § 16. 

1 99«— Rail R <Mid«, A«.> iMt burrML 

No Rail Road, Plank Road, Turnpike or Canal Com- 
pany, shall be barred of, or presumed to have conveyed, 
any real estate, right of way, easement, leasehold or other 
interest in the soil which may have been condemned, or 
otherwise obtained for its use, as a right of way, depot, 
station-bouse or place of landing, by any statute of limita- 
tion or by occupation of the same by any person whatever. 

CHAPTER HI, 

TIME OF COMMENCING ACnONS OTHER THAN FOR THE RECOV- 
ERY OF REAL PROPERTY. 



8sc90. Periods of limitation pre- 
scribed* 

81. Ten years. 

82. Seven years. 

82.a Where personal serrlce Is 

made on creditor. 
82.6 Claims rejected by personal 

representative. 
88. Six years. 



Seo. 84. Three yearn, 
85. One year. 
36. Six months. 

Action for other relief. 



87. 



Limitations to apply to ac- 
tions by the State. 

Action upon an acoonnt cur- 
rent, when the cause of ac- 
tion accrues. 



1 30.— PMciods of I«lmltatloa preseribed. 

The periods prescribed for the commencement of actions, 

other than for the recovery of real property, shall be aa 

follows : ^ 

Chisel 4^C^t^ 4£€U^.th'SJi^^€x^^/U^ 
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Within ten years ; X^^^ 

1. An action upon a judgment or decree of any Court of 
the United States, or of any State or territory thereof; 

2. An action upon a sealed instrument against the prin- 
cipals thereto ; 

[Amended by striking out " not negotiable," Act of 1871-72, Chapter 206.] 

The interest on snch instrument is not barred until the principal 
is, though it is agreed ''to be paid annually/* Knight «. Braswell, 

3. An action for the foreclosure of a mortgage, or deed 
in trust for creditors with a power of sale, of real property, 
where the mortgagor or grantor has been in possession of 
the property, within ten years after the forfeiture of the 
mortgage, or after the power of sale became absolute, or 
within ten years after the last payment on the same ; 

4. An action for the redemption of a mortgage, where 
the mortgagee has been in possession, or for a residuary in- 
terest under a deed in trust for creditors, where the trustee 
or those holding under him, shall have been in possession, 
within ten years after the right of action accrued. 

Within seven years; 

1. On a judgment rendered by a Justice of the Peace ; , 

2. By an creditor of a deceased person against his per- 
sonal or real representative, within seven years next after 
the qualification of the executor or administrator and his 
making the advertisement required by law, for creditors of 
the deceased to present their claims, where no personal ser- 
vice of such notice in writing is made upon the creditor; 
and a creditor thus barred of a recovery against the repre- 
sentative of any principal debtor, shall also be barred of a 
recovery against any surety to such debt. 

} 99iui— lirkvre penoiua •errlAe la nuule on ereditor. 

[AcU oflSSS-'Oft, Chapter 113, Section 3^-BatUe'B Revlsal, Chapter 46, See* 
tkmtf.] 

The executor, administrator or collector may cause the notice, 
[provided for in Section 29, Chapter 113, Acts 16d8-'69 — Bat* 
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•^V tie's Rerisal, Chapter 45, Section 46] to be personally serred 
» on a»y ci^ditor, who shall, thereupon, within »ix months after 

such personal service, exhibit his claim, or be forever barred 
from maintaining any action thereon against the personal rep- 
resentative. 

{ 3ii.&-~dil<iB Tt§«ctmd. hy -ptafuanrnX repmentatfT'e. 

[A cts or 186^*68, Chapter 113, Section So—Battle's Revlgal, Chapter 45. Sec' 
tlon 51.] 

; If a claim is presented to and rejected by the executor, ad- 
ministrator or collector, and not referred as provided in the 
last section, the claimant must, within six months after notice 
of such rejection, or after some part of the debt becomes due, 
commence an action for the recovery thereof, or be forever 
barred from maintaining an action thereon against the persona I 
representative. 

233«— Six jream^ 

Within six years ; 

1. An action upon the official bond of any public officer. 

2. An action against any executes, administrator, or 
guardian on his official bond, within six years after the 
auditing of his final accounts by the proper officer, and the 
filing of such audited account as required by law ; 

3. An action for injury to any incorporeal hereditament. 

^ {34«— Three Tears. 

^a^wuJLulj Within three years ; 

^yyCJf^^^ ^' ^^ action upon a contract, obligation, or liability 

arising out of a contract, express or implied, except those 

mentioned in the preceding sections ; 

An action on a call for a balance of subscription to a railroad com- 
pany's stock is barred by the lapse of three years from the date of 
the call. Western R. R, Co. t>. Avery, 64—491. 

A note dated May, 1860, is not affected by this provision, being 
excepted by $ 16 ante. Knight t, Braswell, 70—709. 

An action against a secret partner on account of his firm, is barred 
by the lapse of three years from the last item or the date of the note 
of the firm, though his partnership was not discovered by the plain- 
tiff until afterwards. Guano Co. «. Willard, 73—521. 

The statute beffins to ran against the purchaser of a those in action 
of a bankrapt, from the date of the adjudication in bankruptcy. 
Blackwell t. Claywell, 75—213. 

When A purchases a city bond and neglects to call for it for a con- 
siderable time, the statute rans against an action to recover the pur- 
chase money from the date of the purchase, and not from the time 
of delivery. Austin «. Dawson, 76 — 523. 
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2. An action upon a liability created by statute, other 
than a penalty or forfeiture, unless some other time be men- 
tioned in the statute creating it ; 

3. An action for trespass upon real property ; 

An action for damages for flooding land is not barred by the lapse 
of three years from the first flooding, if the injury was continuous 
thereafter. Spilman v, Roanoke Nav. Co., 74 — 675. 

4. An action for taking, detaining, converting, or in- 
juring any goods or chattels, including actions for their 
specific recovery ; 

5. An action for criminal conversation, or for any other 
injury to the person or rights of another, not arising on 
contract and not hereinafter enunciated ; 

6. An action against the sureties of any executor, ad- 
ministrator or guardian, on the official bond of their prin- 
cipal, within three years after the breach thereof com- 
plained of; 

The statute of limitations does not run in favor of administrators, 
against the suit of next of kin suing for distributive shares. Bushee 
V, Surles, 77—62. 

7. An action against bail; within three years after judg- 
ment against their principal, but bail may discharge them- 
selves by a surrender of their principal, at any time before 
final judgment against them ; 

8. An action for fees due to any clerk, sheriff or other 
officer, by the judgment of a court, within three years 
from the time of the judgment rendered, or of the issuing 
of the last execution tiierefor ; 

9. An action for relief on the ground of fraud, in cases 
which heretofore were solely cognizable by Courts of Equity, 
the cause of action in such case not to be deemed to have 
accrued until the discovery by the aggrieved party of the 
facts constituting fraud. 

Qumrs — Does the refusal of a party to correct a mistake in the 
nomber of acres in a tract of land constitute fraud within the mean- 
ing of this section? Young 9. Phifer, 72 — 529. 

5 
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Where a guardian on settlement with his ward transferred to her 
certain notes falsely purporting to be guardian notes, and action was 
brought within three years after the discovery of the fraud, kM 
that the action was barred by the lapse of three years bgoause a court 
of law might have given the relief. Barham c. Lomax, 78 — 76. 

Thi$ section of the Code does not bar an action in behalf of the 
creditors of a partnership to hold individual creditors of the part- 
ners who received real estate of the firm in payment of their debts, 
liable as trustees for the partnership creditors. Ross «. Henderson, 
77—170. 

{ 35.— One year. 

1. An action against a sheriff, coroner, or constable, or 
other public officer for a trespass under color of his office ; 

2. An action npon a statute, for a penalty or forfeitarCj 
where the action is given to the State alone, or in whole 
or in part, to the party aggrieved, or to a common iritbrraer, 
except where the statute imposing it prescribes a different 
limitation ; 

3. An action for libel, assault, battery, or false imprison- 
ment ; 

4. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil process ; 

5. An action by a creditor of any deceased person, on 
whom personal notice in writing to present his claim to the 
personal representative of the deceased has been served, 
and who has failed so to do, within one year after the ser- 
vice of such notice, and any such creditor, barred of a 
recovery against the personal representative of a principal 
debtor, by reason of such default, shall also be barred of a 
recovery against the sureties for such debt. 

1 36.->8ix montlis. 

Within six months ; 

1. An action for slander. 

1 37.~A«tton tor otlier Relief^ 

An action for relief not herein provided for, must be 
commenced within ten years after the cause of action shall 
have accrued. 
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Libbctt •. MaulUby, 71—345. 

Qiutre. — Whether this section applies to an action brought by the 
creditors of a partnership to hold an individual creditor of one of the 
partners who received partnership land in payment of his debt liable 
as a trustee. Ross v. Henderson, 77 — 170. 

f 38.— AeUoms by ibe BtmiU^ llmitetloiM to apply- to. 

The limitations prescribed in this chapter shall apply to 
civil actions broaght in the name of the State, or for its 
benefit, in the same manner as to actions by, or for the ben- 
efit of, private parties. 

i 39.— Actton «pon aa aeeoniti current, when cause of action accrace. 

In an action brought to recover a balance due upon a 
mutual, open and current account, where there have been 
reciprocal demands between the ])arties, the cause of action 
shall be deemed to ha\ e accrued from the time of the latest 
item proved in the account on either side. 

CHAPTER IV. 

WHEN LIMITATIONS IX) TAKE EFFECrP. 



8BC.40. When action deemed oom- 
menced. 

41. Exception— defendant out of 

the State. 

42. Exceptions— persons under 

difficulties. 
48. Death of a person entitled 
before limitation expires. 

44. Actions by aliens; time of 

war not counted. 

45. When judgment reversed, 

Ae„ plaintiff may com- 
mence new action. 

46. Time of stay by injunction, 

not counted. 

47. Time during controversy 

about probate of will, Ac, 
not counted. 



Sec. 48. Disability must exist when 
the right of act! on accrued. 

49. When several disabilities co- 

exist all must be removed. 

50. Acknowledgment by part- 

ner, Ac, after dissolution. 

51. Acknowledgment or new 

promise must be in wri- 
ting. 

52. Co-tenants; when some liar- 

red, and others not. 

58. This title not applicable to 
bills. Ac, of corporations, 
nor to bank notes. 

54. Nor to actions against direo> 
tors. Ac., of moneyed cor- 
porations or banking as- 
sociations ; limitation in 
such cases prescribed. 



1 40«— liTlicm Action deemed eon 

An action is commenced as to each defendant when the 
snmraons is issued against him. 

{ 41«— SiXeeptlon i defbndani out ot tbe State. 

If, when the cause of action accrue against any person, 
he shall be out of the State, such action may be commenced 
within the terms herein respectively limited, after the re- 
tam of soch person into the State; and if, after such cause 
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of action shall have accrued, such person shall depart from 
and reside out of this State, or reuiain continuously absent 
therefrom for the space of one year or more, the time of 
his absence shall not be deemed or taken as any part of 
the time limited for the commencement of such action. 

) 4{i.— Bicocptloiu I penMiM under di— btlttirxu 

If a person entitled to bring an action mentioned in the 
last chapter, except for a penalty or forfeiture, or against a 
sheriff or other oflScer for an escape, be at the time the 
cause of action accrued, either, 

1. Within the age of twenty-one years; or 

2. Insane; or 

3. Imprisoned on a criminal charge, or in execution 
under the sentence ot a criminal court for a term less than 
his natural life ; or 

4. A married woman ; 

Then such person may bring their actions within the 
times before limited, after their disabilities shall be re- 
moved. 

Lippard v. Troutman, 72 — 551 ; see §§ 27 and 28 ante. 

I 43*— Deatb of person entitled, before limitation expires. 

If a pei*son entitled to bring an action die before the 
expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be 
commenced by his representatives after the expiration of 
that time, and within one year from his death. If a per- 
son against whom an action may be brought die before the 
expiration of the time limited for the commencement 
thereof, and the cause of action survive, an action may be 
commenced against his executors or administrators after 
the expiration of that time, and within one year after the 
issuing of letters testamentary or of administration. 

} 44*— Actions b|r Aliens | tlnfte of urar not eonnted« 

When a person shall be an alien, subject or citizen of a 
country, at war with the United States, the time of the 
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continuance of the war Bhall not be part of the period 
limited for the commencement of the action. 

{ 4j|,— "Wlicn Judfiment re-rerMd, *««, platnttflT may' eommenoe nevr 
action. 

If an action shall be commenced within the time pre- 
scribed therefor, and the plaintiff be non-suited, or a judg- 
ment therein be reversed on appeal, or be arrested, the 
plaintiff, or if he die and the cause of action survive, his 
heirs or representatives may commence a new action with- 
in one year after such non-suit, reversal, or arrest of judg- 
ment. 

Compare § 21 ante^ as to ** real property." 
McDowell f>, Asbury, 66—444. 

{ 44k— Time of uimy by Ixj^Jimetloiiy A«t not eovmtecL 

When the commencement of an action shall be stayed 
by injunction or statutory prohibition, the time of the con- 
tinuance of the injunction or prohibitiort shall not be part 
of the time limited for the commencement of the action. 

247«— Tlm« d1arl]^[f controversy abont probate of i^rlll, Ac., not 
counted* 

In reckoning time when pleaded as a bar to suits, that 
period shall not be counted, which elapses dnringany con- 
troversy on tiie probate of a will or granting letters of ad- 
ministration, unless there be an administrator appointed 
during the pendency of the suit, and it be provided by law, 
that suit may be brought against him. 

I 48.— IMaabllity nrast exist wben tl&e rlgbt ot action accrued* 

No person shall avail himself of a disability, unless it 
existed when his right of action accrued. 

I 4:9«— IVlMre MT-eral IMsabiUtles co-cxlst, all n&nst be ren&oved. 

Where two or niore disabilities shall co-exist at the time 
the rigiit of action accrues, the limitation shall not attach 
ontil they all be removed. 

Compare § 28 cmte. 
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{ 50.~Ack]ftowledgm«nt bjr pMrtaer, *«., after dissolution. 

No ftct, admiesioD or ackuowledgment by any partner 
after the dissolution of the copartnership, or by any of the 
makers of a promissory note or bond after the statute of 
limitations shall have barred the same, shall be received as 
evidence to repel the statute, except ngainst the partner or 
maker of the promissory note or bond, doing the act, or 
making the admission or acknowledgment. 

{ 51.~ ^clmawledgmoiKt or nevr psomlse mast 1»e in nrrlUng. 

No acknowledgment or promise shall be received as evi- 
dence of a new or continuing contract, whereby to take the 
case out of the operation of this title, unless the same be 
contained in some writing signed by the party to he charged 
thereby ; but this section shall not alter the effect of any 
payment of principal or interest. 

Simonton v. Clark, 65 — 525. 

A promise made afler tbe adoption of the Code to pay an account 
made before that time, must be in writing in order to oar the statute. 
Flemming v. Staton, 74—208. 

Contra, where the promise was made before that time. Knight v. 
Braswell, 70 — 709; Libbett ©. Maultsby, 71— 345; Faison v. Bowden, 
74-43. 

The verbal promise of a bankrupt after his discharge, to pay a note 
executed before the adjudication of bankruptcy, is binding. Horn- 
thai V. McRae, 67—21; Fraley v, Kelly, 67—78; Henly u. Lanier, 
75—172. 

i 551. — Co-toiuu&ts I vrlMn stfinc iMurred, and ot]&«x« not. 

In actions by tenants in common or joint tenants of per- 
sonal property to recover the same, or damages for the de- 
tention of or injury thereto*, if any of them shall be^^bar- 
red of their recovery by limitation of time, the rights of 
the others shall not be affected thereby, but they may re- 
cover according to their right and interest notwithstanding 
such bar. 

{ 53«— This title not applicable to bftlLiy A«.y olT oorporatftons, or to banlc 
notes. 

This title shall not affect actions to enforce the payment 
of bills, notes or other evidences of debt, issued or put in 
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circulation as money, by raonied corporations which shall 
be hereafter incorporated by or under the laws of the State, 

[Amended by Section 1, Chapter 170, Acte of 1874-75.] 

394.— Hor to aettons agaliuit directors, ^te., of monled oorp#r»tioiis 
or bankinff aoaoeiatlons— limitation In sndi cases prescribed. 

Tills title shall not affect actions against directors or 
stockholders of any monied corporation or banking asso- 
ciation which shall hereafter be incorporated by, or under, 
the laws of this State, to recover a penalty or forfeiture im- 
posed, or to enforce a liability created by law; but such 
actions must l>e brought within three years after the dis- 
covery by the aggrieved party of the facts upon which the 
penalty or forfeiture attached, or the liability was created. 



TITLE V. 



PARTIES TO CIVIL ACTIONS, 



SKa 60. Who to be plalntlflfe, 

61. Who to be defendants. 

62. Parties to be Joined, &c, 

63. Parties to bills and notes, AC 

64. Existing suits; actions when 

not to abate. 

65. Court may determine contro- 

versy and interpleader. 



Sec. 66. Action to be by party in In- 
terest. Action by grantee 
of land held adversely. As- 
signment of thing in action. 

fi6. Action by and against a mai^ 
rled woman. 

57. Action by executor, trustee, 
Ac 

.5H. Infbnt to appear by guardian. 

50. Appointment of guardian in 
particular action. Costs of 
guardian ad lUem. in pro- 
ceedings for partition, Ac 



2 55«— Action to 1»e bjr party In interest. Action hy grantee of land l&eld 
adversely. Assignment of tlUng in action. 

Every action must be prosecuted in the name of the real 
party in interest, except as otherwise provided in section 
fitly-sevcn (§57) ; but this section shall not be deemed to au- 
thorize the assignment of a thing in action not arising out of 
contract. But an action may be maintained by a grantee 
of land in the name of a grantor, or his or her heirs or 
legal representatives, when the grant or grants are void by 
reason of the actual possession of a person claiming under 
a title adverse to that of the grantor at the time of the 
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delivery of the grant, and the plaintiff, shall be allowed to 
prove the facts to bring the ease within this provision. 

In the case of an assignment of a thing in action, the 
action by the assignee shall be without prejudice to any 
set-off or other defence existing at the tinr»e of, or before 
notice of, the assignment; but this section shall not apply 
to a negotiable promissory note or hill of exchange, trans- 
ferred in good faith and upon good consideration, before due. 

As to -vrlio U **ib/t real partjr In IntoresCt*' 

The holder of a bond which is not negotiable may sue upoa it in 
his own name. Sutton tr. Owen, 65 — 133. 

One of three persons to. whom a note is payable, as executors, can- 
not assign it so as to enable the assignee to sue in his own name. 
Johnson «. Mangum, 65 — 146. 

A trustee may sue in his own name or he may join his cestui que 
trust. Rankin v. Allison, 64 — 673; Biggs v. Williams, 66 — 427; 
Mebane v. Mebane, 66 — 334. 

The relation of trust between guanlian and ward may continue 
after settlement, for any purpose or with no purpose, if tlie parties 
desire. Mebane v. Mebane, 66 — 384. 

So, too, an administrator^ bonis non may sue in his own name on 
a bond which he had passed without endorsement to a distributee of 
the estate of his intestate. Setzer «. Lewis, 69 — 133. 

But an administrator of a deceased guardian cannot maintain an 
action on the bond of a Clerk and Master for a fund due the ward. 
Davis ©. Pox, 69—435. 

An answer setting forth that B is the real owner *«f a note sued on 
by A, is to be taken to mean that A is the trustee of an express trust. 
Rankin u. Allison, 64—673 

The survivor of joint guardians may sue on a note payable to both, 
and at his death the action may be continued by his representative, 
as the trustee of an express trust. Biggs c. Williams, 66 — 427. 

A receiver of a corporation appointed by the Circuit Court of the 
United States cannot sue in the State Courts in his own name, to re- 
cover property of, or collect debts due to, the corporation. Battle ». 
Davis, 66—252. 

The purchaser of a note not endorsed, from one to wliom the obli- 
gee had given it for the purpose of collection, does not become the 
real party in interest. McMinn t>. Freeman, 68 — 341. 

The real owner of a negotiable note may sue upon it without en- 
dorsement. Andrews tJ. Andrews, 68 — 385. 

A bond to make title to lanji on the payment of the purchase money 
may be assigned, and an action for damages for non -performance 
brought by the assignee. Utley ©. Foy, 70 — 803. 

A tenant by the courtesy initiate is the real party in interest in an 
action for the recovery of possession of the wife's land and may sue 
without joining her as a party plaintiff. Wilson v. Arentz, 70 — 670. 

A party has a right to sue in hi» own name in all cases unless ex- 
pressly prohibited ; so a person may bring an action in his own name 



Digitized by VjOOQIC 



PARTIES TC) CIVIL ACTIONS. 41 

to try the title to an office without joining the Attorney General. 
Brown v. Turner, 70—93. 

The grantee in a deed conveying only a life estate, though it was 
intended to have been made in fee simple, cannot, after the death of 
the grantor, maintain an action for trespass as the equitable owner 
in possession. Henley t. Wilson, 77 — 216. 

Am to asslgmei»t belii|p iv^lU&oiit prejudice i 

A defendant cannot set off against the assignee of a note, assigned 
after maturity, the indebtedness of the assignor to him, iit the date 
of the assignment. McConnaughey v. Chambers, 64 — 384 ; Neal v. 
Lea, 64—678. 

The case of Neal v. Lea is expressly overruled and the contrary 
doctrine clearly held in Harris v. Burwell, 65 — 584. The question is 
now fully settled in accordance with this case. 

A note given to the endorsee of a note which had been given in 
consideration of money won at earcU, and in satisfaction of said note, 
does not fall under Uiis rule. Calvert v. Williams, 64—168. 

In an action for damages for non-performance of a bond to make 
title, a note given to one of the obligors to induce her to submit to 
fi private examination cannot be used as a counter-claim Utley v. 
Foy, 70—308. 

A note transferred after it is due, with or without endorsement, is 
•abject to any set-off which the maker had against any holder at the 
time of his transfer or before notice thereof, Martin c. Richardson, 
68— 255; Leach v, Harris, 69—632. 

A general administrator succeeding a special administrator or a 
receiver, may sue in his own name on notes g^ven to the special ad- 
ministrator. Cowles t>. Hayes, 70 — 98. 

A party to whom a note is assigned merely for thfe purpose of col- 
lection cannot bring suit in his own name upon it. Abrams 9. Cure- 
ton, 74—523. 

Compare §§ 57, 100, 101^ post^ and cases there cited. 

\ 56.— Aetton bjr, and against, at SAarrled iroman. 

When rt married woman is (a) party, her husband must be 
jt>ined with her except that, 

1. When the action concerns her separate property she 
may sne alone ; 

2. When the action is between herself and h«r husband, 
f^he may sne or be sued alone ; 

And in no case need she prosecute or defenil by a pjuard- 
ian or next friend. 

The wife is not a necessary party in an action brought by her hus- 
band as tenant by the courtesy initiate to recover her land. Wilson 
». Arentz, 70—670. 

The husband of a plaintiff married after suit brought, is not a nec- 
eaaary party in an action for breach of promise of marriage. Bhuler 
v. WiUaap, 71—297. 

6 
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The right to sue alone is a privilege which may be used to the 
advantage of & feme eoterte^ but cannot operate to her prejudice, 
and does not remove the disability of caf>ertur « so as to allow the 
statute of limitation, to bar her right of action . Lippard 9 Trout- 
man, 72 — 551. 

\ 57* — Action bjr executor, tnutee, Ac* 

An executor or administrator, a trustee of an express 
trust, or a person expressly authorized by statute, may sue, 
without joining with liira the person for whose benefit the 
action is prosecuted. A trustee of an express trust, within 
the meaning of this section, shall be construed to include 
a peraon with whom, or in whose name, a contract is made 
for the benefit of another. 

A guardian may sue for the benefit of his wards without joining 
the wards ae |>arties. Rankin «. Allison, 64—673. 

A survivor of joint guardians may sue on a note payable to both. 
Biggs t?. Williams, 66 — 427. 

A receiver nppointed by the United States Court, is not a *' trus- 
tee of an express trust " within the meaning of this section, nor one 
** expressly authorized by statute," so as to enable him to sue in be- 
half of the corporation placed in his hands for settlement. Battle v, 
Davis, 66—252. 

A trustee may sue upon a bond given to his eegtui que trusty in his. 
own name. Davidson v. Elms, 67 — 228. 

The administrator of a deceased guardian cannot maintain a suit 
on the bond of a clerk and master for a sum due the ward of such 
deceased guardian. Davis v. Fox, 69 — 435. 

An assignment of a note for the purpose of collection merely, does 
not constitute the assignee a trustee of an express trust. Abrams 9. 
Cureton, 74—523. See note upon this subject at the end of this 
chapter. 

See, also, § 55, ante, and cases there cited. 

§ 58.— InlkntS) Ae., to sue bjr f^uardian or next fMend. 

[Amended by Acts of 1870-71, Chapter 233, Section 1, 1871-72, Chapter 86, Sec- 
tion 1. Original section repealed. Acts 1870-71, Chapter 238, Section 6.] 

In actions and special proceedings of (in) any of the 
conrts of this State, whenever any of the parties plaintiff 
are infants, idiots, lunatics and (or) persons non ccmipos 
mentiSy whether said infants, idiots, lunatics and (or) per- 
sons 7ion compos mentis be residents or non-residents of this 
State, said infants, idiots, lunatics and (or) persons non 
compos tnentis^ shall appear by their general or testa- 
mentary guardian, if thej' have any within the State; and 
if there shall be no such guardian, then said infants, idiotB, 
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InnaticH and (or) persons /w?n eojnpos mentis nmj appear by 
their next friend. a 

Rankin «?. Allison, 64—673. 

i 59.— lAfknts, *«•, to defeiid bjr giuirdtaii ad litem. 

[Amended by Acts of 1871-72, Chapter 95, Seotioif 2. Orlgtual section re- 
pealed by Acts of lWO-71, Chapter 288, Section 5.] 

In all actions and special proceedings in any of the courts 
of this State, whenever any or all of the defendants are 
infants, idiots, lunatics, or persons non compos metitis, said 
infants, idiots, lunatics, or persons non compos mentis shall 
defend by their general or testamentary guardian, if they 
have any within this State, whether said infants, idiots, 
lunatics, or persons non compos mentis ^re residents or non- 
residents of this State ; and, if said infants, idiots, lunatics, 
or persons non compos mentis have no general or testament- 
ary guardian within this State, and an}' of the defendants 
in said action or special proceeding shall have«been sum- 
moned, and a copy of the complaint has l>een served on 
them, or any of them, or filed according to law, then it 
shall be lawful for the court, wherein said action or special 
proceeding is pending, upon motion of any of the parties 



a One of the earliest objectlonii made to the Code of Procedure, was in 
regard to the provisions for malLing inftuits parties. That those proceedings 
were somewhat cumbrous and minute, is very true, but It may be fttirly 
doubted whether the amendment soon after made and resulting finally in 
the above section, is any improvement upon the former system. It should 
be the policy of the law to guard with the utmost vigilance the rights of parties 
under suoh disabilities, and the very expeditious method now in use, while 
very convenient for the party opposed, and especially saving of trouble 
and labor to bis attorney, leaves the interests of the Infant without any rea- 
sonable chance of being ascertained or defended. A guardian pendente lite 
Is usually appointed on account of his convenience to the court, and not on 
account of tils relations with the infont or interest he mav have in sustain- 
ing any claim of right which may exist in his behalf. In very many cases, 
perhaps, the friends and relations may not even be aware of the action 
until after Judgment has been rendered against the person under disability. 

The former method had the merit of erring on the side of too much vigi- 
lance. If at all. The utmost publicity was given to the proceeding. It was 
almost impossible that the relations and friends should not be informed of 
the action before the time for answer arrived. * The in&nt himself, if above 
the age of fourteen, was required to be served with a copy of summons 
against him and allowed a voice in the selection of a guardian to represent 
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to the said action or special proceeding, to appoint some 
discreet person to act as guardian ad litem^ to defend in 
behalf of said infants, idiots, Innatics, or persons non com- 
pos meniisy and such gnardian so appointed shall, if the 
cjuise in whicli he is appointed, be a civil action, file his 
answer to tlie complaint within the time required for other 
defendants, unless such time be extended by the court for 
good cause, and if the cause in which he is appointed, be a 
special proceeding, a copy of the complaint, with the sum- 
mons, shall be served on said guardian ad litem^ and after 
twenty days notice of said summons and complaint in such 
special proceeding, and after answer filed as above pre- 
scribed in such civil action, the court may proceed in the 
cause to final judgment and decree therein in the same 
manner as if there had been pei'sonal service upon the said 
infant, idiot, lunatic, or person non compos mentis^ defend- 
ants, and any decree or judgment in the case shall conclude 
the infanf, idiot, lunatic, or person myn Gom2)OS mentis^ 
defendants, as eflTectually as if he, or they, had been persop- 
allv summoned. 



his Interests. Ever>' conceivable precaution wa« adopted to prevent the 
machinery of the law being used to the disadvantage of the party under 
disability. 

The present law Invites, by the facility with which It permits Infants to 
be made parties, the grossest Imposition. It is no answer to this objection to 
say that such cases do not often occur, even If that could be established as a 
fact. Men are but men, and such Is their ft^llty that every avenue for evil 
should be closed against them, so far as the same may be done by legal en- 
actments Such eare adds something to the labor of the profession, which 
they ought to be willing to endure for the public good, and also, something 
to the cost of proceedings, which such parties might well afford to pay for the 
Increased safety It would afford. This amendment has been thought by some 
obnoxious to the objection of being ** lawyer*s law," that is, an enactment 
designed more to promote the ease and comfort of the profession than to 
secure the rights of the parties in whose behalf it purports to have been 
enacted. 

It has been suggested that some protection would be given to the rights of 
those under disability by requiring the guardian axi litem, before doing any 
act as such, to take and subscribe an oath that he will diligently and fotth- 
ftilly conduct the defence and in all things protect the rights of his tempo- 
rary ward as If they were iiitf own. This Suggestion seems worthy of atten- 
tion. Something should be done to give greater security to the interests of 
this class of persons. 
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Hymaa tf, JarnegaB, 65 — 96; Allen u. Shields, 72 — 504; Moore v. 
GidDejf 75 — 84. These cases are all adjudications upon this section 
as it stood before amendment, and it is, therefore, thought unnec- 
essary to digest their substance here. 

1 59a.— Costs of gvuirdiiui «d litem In proeecdlngs for partition* 

[Amendment, Acts of 1870-71, Chapter 233, Bection 4.] 

Wbenever any guardian ad litem shall he appointed 
under this chapter, the guardian shall file an answer in 
said action or special proceeding admitting or denying the 
allegations thereof, the costs and expenses of which said 
answer, in all applications to sell or divide the real estate 
of said infants, shall be paid out of the proceeds of the 
property, or in case of a division, shall he charged upon 
the land, if the sale or division shall he ordered by the 
court, and if not ordered in any other manner the court 
shall direct. 

1 00.— 1V1&0 to be plalntUb. 

All persons having an interest in the subject of the 
action, and in obtaining the relief demanded, may be joined 
as plaintiflFs, except as otherwise provided in this title. 

A party who is sued on a note given for the rent of land may allege 
that a third party claims the land by a 4)aramount title, and has 
brought suit for -damages during the same term, for which the note 
was given, and require such party to be made a plaintiff. McKesson 
T. Mendenhall, 64—502. 

The executor of one of two tenants in common may sue on the 
bond of a Clerk of the Superior Court to recover money received by 
him on a sale of the lands for partition, without joining the co-tenant 
of his testator. Cox v. Blair, 76 — 78. 

1 61.— Din&o to be deitendantfl. 

An}' person may be made a defendant who has, or claims, 
an interest in the controversy adverse to the plaintiff, or 
who is a necessary party to a complete determination or 
settlement (»f the questions involved therein; and in an 
action to recover the j)osse6.sion of real estate, the landlord 
and tenant thereof may be joined as defendants; and any 
persons claiming title or right of possession to^real estate, 
may be made parties plaintiff or defendant, as the case 
ma}* require,' to any such action. 

One claiming land by puichase from a decedent is a proper party 
defendant in proceedings for dower therein by the widow of such 
decedent. Carney v, Whitehurst, 64—426; Mo(M*e, exparte^ 64 — 90. • 
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The landlord maj be joined with the tenant as defendant in ah 
action to recover real property and may set up a separate defence. 
Harkey v, Houston, 65—137; Islerv. Foy» 66 — 547; Bachelors. Ma- 
con, 67—181 . 

So to6, a mortgagee may join with his mortgagor, in defending an 
attachment against the mortgaged property. Bear v, Cohen, 65 — 511. 

The widow of a deceased tenant in common is a necessary party 
in a proceeding for partition of the land of which her husbana was 
a co-tenant. Gregory v, Gregory, 69 — 522. 

The joinder of unnecessary parties is immaterial, except as to 
costs. Howland v. Gardner, 69 — 58 ; Falls v. Gamble, 66—455. 

One claiming title paramount and adverse to both plaintiff and 
defendant, in an action to recover real property, has no right to be 
made a party. He must be connected in interest with either one or 
the other. Colgrove v. Eoonce, 76 — 363. a 

When damage results from the separate acts of several persons 
having a like interest adverse to the plaintiff, they may all be united 
as defendants. Long v. Swindell, 77 — 176. 

Consult also, §§ 55 and 57 ante, and §§ 62 and 63 pott, and the 
cases there cited. 

1 6)i.— PartiM to be Joined, Ae.b 

Of the parties to the action, those who are united in 
interest innst be joined as plaintiffs or defendants ; but it* 
the consent of any one who should have been joined as 
plaintiff cannot be obtained, he may be made a defendant, 
the reason thereof being stated in the complaint ; and when 



a This decision would seem to be in conflict with the principle af the pre- 
ceding ones, and it is not easy to see the distinction the court draws. The 
language of the section is very broad and, apparently, of no doubtlVil signifl- 
oance. 

There are three classes who may be nutde parties defendant: 

1. Any one having or claiming an interest In the controversy adverse to 
the plain tifT; 

2. Any one who is a necessary party to its complete determination ; 
8. The landlord with his tenant in actions for realty. 

And one class who may be made either plaintifl^ or defendants, to-wit : 
I. Any person claiming title or right of possession to real estate. 
It would seem that the question intended to be tried was, ** Who is entitled 
to the possession of the land in dispute?'* and that the design was to have 
this question settled in one action, instead of allowing A to fight it out with 
B, and afterwards have a like controversy over the same matter with C. 

b I cannot refrain from citing here at some length, a very able opinion of 
the Supreme C'ourt of Indiana, which seems to me the best Judicial expo- 
sition of the Code in regard to constituting parties plai'ntilT and defendant 
which has yet been given. 

Five persons had stipulated with each other for indemnity a^lnst a con- 
tingent liability, each to be secured by the dther four. Upon such liability 
affecting three of them, they brought a Joint action against the other two. 
Frazer, J., delivering the opinion of the court, says : ** The Code itself is not 
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the qnestion is one of a common or general interest of many 
persons, or where^ the parties may be very numerous, and 
it may be impracticable to bring them all before the Court, 
one or more may sue or defend for the benefit of the whole. 

A defendant in an action of trespass vi et armis begun before the 
Code was adopted and tried afterward, bavins^ neglected to plead in 
abatement, for non-joinder of necessary parties, or to demur under 
f 95, or raise the objection by answer under § 98, cannot take advan- 
tage of it afterward. Lewis t?. McNatt, 65 — 63. 

The rule of the Revised Code, Chapter 81, Section 84— that **in 
cases of joint obligation of partners in trade or others, suit may be 
brought against any or all of them" is repealed by this section, ex- 
cept as to the classes specified in § 63, pogt. Merwin c. Ballard, 65 
—168. 

In an action upon an admi^^istration bond the next of kin of the 
principaPs intestate are not necessary parties, and the administrator 
of the principal need not be joined as a defendant. Flack v, Daw- 
son, 69—42. 

The widow of a deceased tenant in common is a necessary party to 
a proceeding for partition of the land held in joint tenancy by her 
husband. Gregory t>. Gregory, 69 — 622. 

The wife is not a necessary party to an action brought by her hus- 
band, as tenant by the courtesy initiate, to recover her land. Wilson 
c, Arentz, 70—670. 

When a defendant in an action to recover land sets up an equita- 
ble defence, all persons interested in that equity are necessary par- 
ties. Ten Broeck v. Orchard, 74 — 409. 

Where an injury is caused Iby the separate action of several persons 
whose interests are adverse to the plaintiffs, they may all be joined 
as defendants in an action for damages, resultinsf from such acts. 
Long ©. Swindell, 77 — 176. 

Consult, also, §§ 55, 57, 60 and Ql\inte, and §§ 63 and 215, posty 
and the cases there cited. 



exactly definite as to who may be joined as plaintiff^. It provide«, however, 
that Judgments may be given for or against one or more of several plalntlflb, 
which was the practice in equity, though It was otherwise at law. It also 
provides ttkat all persons having an Interest In the subject of the action and 
In the relief demanded, may be Joined as plalntiflb. Indeed, the Code seems 
to have re-enacted the rules which had prevailed in the Court of Equity as to 
who mtut^oin as plaintiff^, and may be Joined as defendants. But in those 
cases In which equity plaintiflti might or might not have Joined at their 
option, the Code does not expressly speak, for the reason, probably, that the 
rule in equity was not founded upon any uniform principle, and could not be 
expounded by any universal theorem as a test, and It may have been thought 
safer to leave each case to be decided upon authority and analogy. In th^ 
case before us, there is no community of Interest in the plalntiflb In any 
matter involved in the suit; no right common to all is claimed ; everything 
Is separate, save only that the right asserted by each is founded on a con- 
tract which, for convenience, happens to be written on the same sheet of paper . 
We have fiUled to find any warrant for a Joinder of plain tiflb under such dr- 
camstances.*' Goodnight v. Goar, 80 Ind., 418. 
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When the charter of a bank prr>Fide8 that the stockholders, id case 
of its insolvency, shall each be liable in double the amount of their 
individual stock, to the creditors of said bank, the creditors of the 
bank are joint obligees tind Ciinnot sue separately, but they must all 
be plaintiffs in an action to enforce such liability, and as they are 
presumably many in number and may be unknown, one may be al- 
lowed to sue in bis own name, in behalf of all accord\nff to the rule 
in courts of equity. Von Glahu v. Harris, 73-323; Von Glahn 9. 
Savage, 78—838. 

8(» too, the stockholders are joint obligors and not several, and 
must be proceeded against jointly by all the creditors, or one of the 
creditors may sue in behalf of himself and all the others, all the 
stockholders who may all defend, or one may defend for hioMelf and 
all the others. Ibid. 

Where, however, such stockholders of a bank are sued upon such 
joint liability a part cannot demur and the rest answer. Their liability 
is joint and inseparable and their interest in the questions involved 
are identical and one cannot be allowed to demur and another an- 
swer, any more than a single defendant could be allowed to demur 
and answer at the same time. Von Glahn v, DeRossett, 76 — 292.<; 

1 63.— Parties to bills and notes, Ac, 

Persons severally liable ui)Oii the same obligation or 
inBtruuient, including the parries to bills of exchange and 



c The priuciple of this case has been much questioned at the bar. The de> 
oUioD is put by Pearson C. J., who delivers the opinion, upon the ground 
that "much obscurity and confusion will result ITom a severance in the 
mode of defence," in such cases and gives this illustration : 

"If the demurrer of the defendant A. be disposed of that will decide the 
merits of the case and the defendants B. and C. will not have had an oppor- 
tunity of being heard by counsel. If the demurrer should be overruled the 
case will be in effect decided against them and if it be sustained the com- 
plaint will be dismissed as to A. and they will be left in an anomalous con- 
dition." 

I confess myself unable to see the force, either of the reason or the illustra- 
tion given. Indeed, the decision itself seems to me utterly impracticable 
and at war with every principle of the code practice. It is quite dbnoei vable 
that there might be a ground of demurrer good as to one defendant and not 
as to others. 

But even if that were not possible, every defendant has a rights either to 
demur or answer, as he may be advised, (} 91.) One might wish to answer 
and another to demur. Which should control in such a case? Will the court 
say to one you shall not demurs or to the other yon shall not cmmvert The 
oourt has as much right to compel the one to yield as the other, and no sort 
of right to deprive either of any plea he may desire to luterpose betwixt 
himself and any threatened liability. It is suggested that the overruling of 
the demurrer would be in eflfbot, deciding the case against the other defend- 
ants, and if sustained leave them in an anomalous condition. I cannot see 
bow. Soppose the demurrer to be that the complaint does not state a cause of 
action. Then the action fttUsas to all, if it is sustained. Suppose it should be 
overruled; then the party interposing it has a right to answer over if it was 
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promissory notes, may all or any of^them be included in 
the same action at the option of the plaintiff.^ 

Section 84 of Chapter 81 of the Revised Code, is repealed, except 
as to those cases embraced by this section of the Code of Procedure. 
Merwin v, Ballard, 65 — 168. See § 63a re-enacting the provision 
of the Revised Code referred to. 

A former guardian is not a necessary party to a suit brought on a 
bond made payable to him as guardian, oy a firm of which be was a 
member, ana transferred to his ward on settlement. Gudger v. Baird, 
66—488. 

One who endorses a note after judgment rendered on it, if he makes 
atvy contract at all, with the payee, or his endorsee, becomes only a 
guarantor and cannot be joined with the maker and previous en- 
dorser in an action on the judgment. Wooten c. Maultsby, 69 — 462. 

A cause of action in which several defendants are jointly liable 
cannot be united in the same action with ohe in which only part of 
them are liable. Logan «.Wallis, 76 — 416. 

I S8.a— Joint o ontra eto of oo-p«rtxiers« 

[Acta of 1871-'72, Chapter 24, Section 1.] 

In all cases of joint contracts of co-partnere in trade or 
others, snit may be brought and prosecuted on the same, 
against any or all of the persons making such contracts. 



interposed in good foitb. The court try to avoid an imaginary difficulty by 
overraling the demorrer and saving the equity, as they say. 

Such a course is not only open to the objection of, perhaps, submitting the 
party to unnecessary costs and trouble, but would seem to be in direct con- 
flict with } 222 of the Code which appears to have been designed to meet Just 
such a contingency. " Issues of law and foct may arise upon different parts 
of the pleadings in the same action. In such cases the issues of law must be 
tried first, unless the court otherwise direct." 

The evident purpose of this section is to avoid whenever possible the ex- 
pense of a trial of the issue of foct and is peculiarly valuable in our State where 
every case may have a jury trial. 

Some of the judges on the circuit have endeavored to apply this case to 
actions against the obligors upon ordinary bonds. Such are evidently joint 
and several obligors who may be sued either Jointly or separately as provided 
in 263. The court has, however, decided that the stockholders of such banks 
sure Joint but not several obligors, so that the decision could have no applica- 
tion to obUgors upon joint and several bonds, being based solely upon the 
InseparablUty of the defendant's interests. 

a The eflTect of the provisions of the Code in regard to the Joinder of par- 
ties has been well summarized, as follows : 

** The new system has, in a very general and comprehensive form, estab- 
lished the doctrine of equity in regard to the choice and joinder of plaintiff^, 
and, by making no exceptions or limitations, has applied this doctrine to all 
actions, whether legal or equitable. The eflbct dt extending this doctrine of 
equity to legal actions is not to prevent the union of parties as oo-plaintllDi 
in cases where, on account of a joint right, the common law required such 
union ; the common law rule making the joinder of aU such pernons neces- 
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This re^nacts Section 84 of Chapter 81, of the Rerised Code, 
referred to above. 

I 64.— Aetlott nrlnen not t0 almto Ivy &mmMMk of partjr* 

1. No action shall abate by the death, marriage or other 
disability of a party, or by the transfer of any interest 
therein, if the cause of action survive or continue. In 
case of death, marriage {b) or other disability of a party, the 
court, on motion at any time within one year thereafter, or 
afterwards on a supplemental complaint, may allow the 
action to be continued by, or against, his representative or 
successor in interest. In case of any other transfer of in- 
terest, the action shall be continued in the name of the 
original party, or the court may allow the person to whom 
the transfer is made to be substituted in the action. 

A plaintiff who has recovered a judgment against an administrator 
can revive the same, after his death, against the administrator de 
bonis rum. Thompson v. Badham, 70 — 141. 

When, in an action to recover damages for waste against a tenant 
for life, the defendant dies, his personal representative may be made 
a party. Shields t. Lawrence, 72 — 43. 

So too, in an action for damages for the wrongful taking and con- 
version of personal property. Sledge v, Reid, 73 — 440. 

An action can be abated only on motion of a party, and whether it 
shall be then, is a matter for the discretion of the Court. Moore «. 
N. C. R. R. Co., 74—528. 



sary is left unaflfected, with the single exception, that If one who should be 
made a plaintiff according to such rules, reftises to permit his name to be 
used as such, he may be made a defendant instead ; and this exceptional pro- 
vision being without limitation or restriction in the text, applies as well to 
legal as to equitable actions. 

Persons having an interest in the subject of the action, and in obtaining 
the relief demanded, may be Joined as plaintiflfe in all actions, whatever 
their nature, although their rights are legaUy several, and although at com- 
mon law they would be required to institute separate actions, or, in other 
words, the plain import of the Code is to enlarge the number of cases in 
which persons may be Joined asoo-plaintiflband to place legal actions in this 
respect upon exactly the same footing as those which are equitable in their 
nature." Pomeroy** Remedie* and RemedUU RigfU9, \ 200. 

6 The words ** except in suits for penalties and for damages merely vindio> 
Uve," are inserted in Battle's Revisal between the words '* death " and '* mar- 
riage," but they are not in the original act on file in the Secretary of State's 
offlee, and I find no amendment authorising their insertion as a part of thl« 
section. 
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9. After a verdict shall be rendered in any action for a 
wrong, such action shall not abate by the death of any 
party, but the case shall proceed tliereafter in the same 
manner as in cases where the cause of action now survives 
by law. 

See Th^mpion v. Badham, 70—141 ; SUelda v. Lawrence^ 72 — 48, 
And Sledge v. End, 73 — 440, as cited under sub-section 1, supra. 

3. At any time after the death, marriage or other disa- 
bility of the party plaintiflF, the court in which an action is 
pending, upon notice to such persons as it may direct, and 
upon application of any person aggrieved, may, in its dis- 
cretion, order that the action be deemed abated, unless the 
same be Continued by the proper parties, within a time to 
be fixed by the court, not less than six months, nor exceed- 
ing one year from the granting of the order. 

Baggarly «. Calvert, 70—688. 

4. The provisions of this section shall apply as well to 
actions existing at the ratification of this act, as to those 
commenced subsequently thereto. 

The law entrusts the power of abatement to the court to prevent 
advantage being taken of the ignorance or poverty of the parties. 
The court will accordingly so rule, in each case, as to time and notice, 
as to promote the ends of justice. Baggarly v. Calvert, 70 — 688. 

} 65.p-C»iirt atajr detormliM ooiUroT«rsjr and intorplMid«r. 

The court either between the terms, or at a regular term, 
according to the nature of the controversy, under the regu- 
lations contained in this Act, may determine any contro- 
versy before it, when it can be done without prejudice to 
the rights of others, or by saving their rights ; but when a 
complete determination of the controversy cannot be had 
without the presence of other parties, the court must cause 
them to be brought in. 

Where a widow as general devisee of her husband's estate, had 
conveyed a large portion of the land in trust to secure her own debts 
and then dissent^ from the will and asked for dower, hdd that the 
trustee was not a necessary party to her petition. Ramsour v. Ram- 
tour, 68—281. 
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Where A. purchased land for B , taking title to himself and after- 
ward conveying the leffal estate to C. . while B. conveyed her equity 
to D., upon suit brought by D. to obtain title and possession of the 
land, hdd, that A. was a necessary party to the action. Matthews v. 
McPherson, 65—189. 

In an action, for the recovery of real property, a person who claims 
title, paramount and adverse, both to plaintiff and defendant $hoitld 
not J>e permitted to make himself a party to the action, Colgrove «. 
Koonce, 76— 868. See % 61 ante^ and note. 

When, in an action for the recovery of real or personal 
property, a person not a party to the action, but having an 
interest in the subject thereof, makes application to the 
court to be made a party, it may order him to be brought 
in by the proper amendment. 

In an action by one creditor in behalf of all, against ^ executor 
or administrator for an account, another creditor coming in need not 
file a complaint unless his claim is denied, but such claim must be 
verified unless it is a judgment or some writing signed by the 
deceased. Islerc. Murphy, 76 — 53. 

Where lessors sue lessees for rent and the defendants answer that 
other persons owned the land at the time of the lease and ever since, 
and have brought suit for the rent, such other persons are necessary 
parties to the action. McKesson v. Mendenhall, 64 — 286. 

A landlord may be joined with his tenant as defendant in an 
action against the former for possession of the land occupied by him, 
and when so joined by the Act of 1869-'70, each must give bond to 
the plaintiff for costs and damages, or make the affidavit and file the 
certificate required to enable him to sue as a pauper. Harkey 9. 
Houston, 66—137. 

In ap action for the recovery of personal property, a third party 
claiming the same loses his right to be made a party to the suit by 
allowing three years to pass auer notice of the action, before moving 
to interplead. Clemmons «. Hampton, 70 — 584. 

A defendant against whom an action is pending upon 
a contract, or for specific real or personal property, may at 
any time before answer, upon affidavit, that a person not a 
party to the action, and without collusion with him, makes 
against him a 'demand for the same debt or property, upon 
due notice to such person and the adverse party, apply to* 
the court for an order to substitute such person in his place, 
and discharge him from liability to either party, on his 
depositing in court the amount of the debt, or delivering 
the property or its value, to such person as the court may 
direct; and the court may, in its discretion, make the 
order. 
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The right of interpleader given by this section applies to an action 
properly constituted in court, only, and not to rules or motions as to 
funds inaaheriff^s hands. Bates d. Lilly, 65—282; Dewey ©. White, 
65—225. 

See, also, a general discussion, without particular adjudication, in 
regard to this section, in Thomas v. KeUy^ 74—417. 

AMdffiuBMtntfl fi»r coUeotloiu— In regard to assignments for collection, dkc,, 
Mr. Pomeroy observes : 

** It is now settled by a great preponderance of authority, though there is 
some conflict, that if the assignment, whether written or verbal, of anything 
in action, is absolute in its terms, 6o that by virtue thereof the apparent 
legal title vests in the assignee, any contemporaneous, collateral agreement 
by virtue of which he is to receive only a part of the proceeds, and is to ao* 
count to the assignor or another person for the residue, or even is to thus 
account for the whole proceeds, or by virtue of which the absolute transfer is 
made conditional upon the fact of recovery, or by which his title is in any 
other similar manner partial or conditional, does not render him any the 
less the real party In interest; he is entitled to sue in his own name, what- 
ever collateral arrangements have been made between him and the assignor, 
respecting the proceeds." Pomeroy'a Rights and Remedies^ 1 132. 

This doctrine seems much more In harmony with the liberal construction 
which our court has put upon the term ** trustee of an express trust," than 
the decisions which have been made by them in regard to such assignments. 



TITLE VI. 

OF THE PLACE OF TRIAL. 



8KC. 66. Actions to be tried where the 
\ subject-matter is situated. 
67. Actions to be tried where 
cause of action arose. 
8EC. 68. Actions to be tried where 
plaintiff or defendant re- 
sides. 



Sec. 68.a Actions against executors 
and administrators. 

68.ft Actions against railroads, 
where tried. • 

69. Change of place of trial. 

69.a Cases in which the Judge Is 
Interested. 



266.— Aottons to be tried -wlOLtve sia1ir|ect^in»tter situated. 

Actions for the following causes must be tried in the 
county in which the subject of the action, or some part 
thereof, is situated, subject to tlie power of the court to 
change the place of trial, in the cases provided in this Code. 

1. For the* recovery of real property, or of an estate or 
interest therein, or for the determination in any form, of 
duch right or interest, and for injuries to real property ; 

2. For the partition of real property ; 

8. For the foreclosure of a mortgage of real property ; 
4. For the recovery of personal property distrained for 
any cause. 
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An action by the holder of notes given for the purchase of land 
against the purchaser and others, asking to be subrogated to the 
r^hts of the vendor in the contract for the sale of the land, is in 
enect an action '*for the foreclosure of a mortgage of real estate, 
and must be tried in the county where the land is situated. Fraley 
V, Marsh, 68—160. 

An action for breach of covenant in not paying for improvements 
made on lands by the mortgagors, does not fall under the provisions 
of this section. Phillips v. Holmes, 71 — 250. 

f 6Tr— Aettons to be triad -wiikmn omuw of oetion wro«e. 

Actions for the following causes must be tried in the 
county where the cause, or some part thereof, arose, sub- 
ject to the like power of the court to change the place of 
trial, in the cases provided in this Code ; 

1. For the recovery of a penalty or forfeiture, imposed 
by statute ; except that, when it is imposed for an offence 
committed on a sound, bay, river or other body of water 
situated in two or more counties, the action may be brought 
in any county bordering on such sound, bay, river or other 
body of water, and opposite to the place where the offence 
was committed ; 

2. Against a public officer or person especially appointed 
to execute his duties, for an act done by him by virtue of 
his office ; or against a person who by his command or in 
his aid, shall do anything touching the duties of such officer. 

Suits against County Commissioners must be brought in the county 
of which they are Commissioners. Johnston f>. Com'rs of Cleveland 
Co., 67—101 ; Alexander v. Com'rs of McDowell Co., 67—330; Jones 
V, Comers of Bladen Co., 69—412. 

These cases were by a divided court, Rodman J., dissenting. The 
same is true of Steele v. Oom^ra of Rutherford Go.^ 70 — 187, where the 
same ruling is enunciated at some length. It is also held in this case 
that Chapter 42, Acts 1870-71, (Battlers Revisal, Chapter 18, Sec- 
tions 1 and 2,) has not the effect to repeal or modify this section. 

$ 68.— Action to be trtod inhere plaimttlf or defendant resides. 

[Amended by Acts of 1868-'60, Chapter 277, Section 6 and Chapter 59, Sec- 
tion 1.] 

In all other cades the action shall be tried in the County 
in which the plaintiffs or defendants, or any of them shall 
reside at the commencement of the action ; or. if none of 
the defendants shall reside in the State, then in the Connty 
in which the plaintiffs or any of them shall reside ; and if 
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none of the parties shall reside within the State, then the 
same may be tried in any county which the plaintiff shall 
designate in his snmmons and complaint, subject, however, 
to the power of the court to change the place of trial, in 
the cases provided by statute. 

The "parties" plaintiff and defendant in the contemplation of this 
section, are the parties of record and no objection to the venue can be 
taken by pleading that a party for whose benefit an action is brought, 
lives in another county. Rankin «. Allison, 64 — 673. 

An action for breach of covenant in not paying for improvements 
made by mort^gors of real estate, must be brought m a county 
where some of the parties reside.' (See § 68, miprcu) Phillips «. 
Holmes, 71—250. 

A voluntary assi^ment, without consideration and for the benefit 
of the assignor, w;ll not authorize the assignee to bring suit in a 
county where neither of the parties to the instrument reside. Abrams 
«. Cureton, 74—523. 

'i 68.0— Afltitn&s asatiist exoeators and •dnUntotrators. 

[Acts of 186B-'68, Chapter 2^6, Section 1.] 

All suits upon oflScial bonds or against executors and ad- 
ministrators, in their fiduciary capacity, shall be instituted 
in the county where the bonas were, or shall be given, if 
the principal, or any of the sureties on the l>ond, is in the 
county ; if not, then in the plaintiff's county. 

\ 6S.& — ActloiM agatiuit imllroadsy mrlMre tried. 

[Act of April 12th, 1868. Section L] 

Tlie "venue" in actions against railroad corporations shall 
be laid in some county wherein the track of said company, 
or some of it, is situated. 

An action against a railroad company which is brous^ht to a coanty 
in which no ]^rtion of the traqk of said road is laid must, on mo- 
tion, be dismissed. Graham v. Charlotte & 8. C. R. R. Co., 64—631. 

} 69«— Chaage «r pl««e of trial. 

If the county designated for that purpose in the sum- 
mons and complaint be not the proper county, the action, 
may, notwithstanding, be tried therein, unless the defend- 
ant, before the time of answering expires, demand in writ- 
ing that the trial be had in the proper county, and the 
place of trial be thereupon changed by consent of parties, 
or by order of the court, as is provided in this section. 
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The court may change the place of trial in the follow- 
ing cases : 

1. When the county designated for that purpose is not 
the proper county. 

2. When the convenience of witnesses and the ends of 
justice would be promoted by the change.^ 

When the place of trial is changed, all other proceed- 
ings shall be had in the county to which the place of trial 
is changed, unless otherwise provided by the consent of the 
parties in writing duly filed, or order of court ; and the 
papers shall be filed or transferred accordingly. 

An administrator or executor may move the hearing of an action 
against him to the county in which his bond is fil^. Rankin v. 
Allison, 64—673. 

A defendant who has been sued to a wrong county, may move 
either to dismiss or to remove to the proper county. Stanly v. Ma- 
eon, 69—412. 



a The power of the court over the place of trial Is materially extended by 
this section. A yery broad and Just discretion over the removal of causes. 
Is vested in the Superior CJourt which. If freely exercised, could not foil to be 
advantageous to the administration of Justice in the State. Under the form- 
er practice two things must concur to enable a Judge to remove a cause from 
one county to another : 

1. One of the parties must apply for such removal : 
. 2. Such party must show by affidavit a well founded belief that he would 
not obtain Justice in the county where the cause was pending. 

Beyond these narrow limits the court had no power of removal. This sec- 
tion provides that the court may change the place of trial. 

1. When the action has been brought in the wrong county ; 

2. When the convenience of witnesses would be subserved thereby ; 
8. When the ends of Justice would be promoted. 

The first of these provisions is peculiarly illustrative of the spirit of the 
Code to aid the applicant for remedial Justice by disregarding any error 
which does not affect the substantial rights of the adverse party. So If an 
action Is brought to the wrong county and the defendant does not demand 
in writing, that it be removed to the proper one, before the time for answer 
expires, he can make no fhrther objection to the place of trial. If he does 
make such a demand the court will order its removal, imposing such terms 
as may be Just, which ought never to be less than the costs accrued up to 
that time and the cost of removaL In most cases it should be more as the 
defendant is put to unnecessary trouble and the rule which is applied In 
some of the districts to demurrers which are overruled, viz: that the party 
may answer upon the payment of costs, including an attorney's fee, might 
well he extended to these cases. 

The second is also, an entirely new provision but an eminently Just and 
proper one. If all or nearly all the witnesses live in another county it Ls 
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{•9.0— Acttaw In i^lUeh tlM Judf^ is Intorestod. * 

(Acta of 1K70-71, Chapter 20, Section 1.] 

Upon the apiflicatioD of any party plaintiflF or defendant, 
it shall be the duty of the Jndges of the Superior Courts 
in this State, in their respective judicial districts, to order 
the transfer and removal of any suit, action or cause pend- 
ing in the courts of their said districts, in whicli such 
Judge shall have been, at any time, interested as party, or 
employed or otherwise engaged as counsel, to some county 
in an adjoining judicial district, to he agreed upon by the 
parties to such suit, action or cause, for trial : Provided^ 
that, if the parties cannot agree upon a county to which 
such suit, action or cause may be transferred or removed, 
the Judge of the Court shall order the transfer and removal 
of such suit, action or cause, to some county adjoining, 
and nearest to his judicial district: Provided further ^ that 
if the Judge be interested as a party in any such suit, ac- 
tion or caus6, he shall, upon appjication of any other party 
to the suit, order the transfer and removal of such suit, ac- 
tion or cause, to some county in an adjoining district, where 
the term of the court will not interfere with the judicial 
duties of the Judge making such order. 



▼ery proper that the trial should be had in that county unless there be some 
TBlid objection to such course. 

The third provision is inclusive of the former practice. The promotion of 
public justice evidently extends, not only to the protection of the rights of 
a party who may conceive himself unlikely to obtain a toAr trial, but also, 
very many other considerations— such as the crowded state of the dockets in 
one county and the reverse in another. This section gives to the Judge 
power, on an aj;>plication of a party, of the witnesses or of his own motion, 
when the fbcts appear, to change the place of trial, not as a matter of right 
to the parties but in his discretion as having due regard to public justice and 
jpublierighL 

This section seems to have almost entirely escaped the attention of the 
bar. Daring six years upon the bench of the seventh district, I never heard 
a single application based upon it, and am now unable to find that the Su- 
preme Court has ever considered it in contrast with the former practice. 

So ftir as I have observed removals have hitherto been governed solely by 
the practice under sections 115, 116, Chapter 31, Revised Code, except in some 
few cases where they have been brought to the wrong county. 
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TITLE VII.« 



OF THE MANNER OF COMMENCING CIVIL ACTIONS. 



Sec. 70. Manner of commencing civil 
actions. 

71. Summons ; by whom issned, 

Ac. 

72. Power to sue as a pauper; 

how obtained. 

78. Form of the summons. 

78.a Summons under Act sus- 
pending the Code. 

74. What summons to contain. 

75. Return of summons. 

76. Service of the complaint. 
76.a Filing of complaint under 

Act suspending the Code. 
76.ft Filing of complaint in Spe- 
cial Proceedings. 

77. Plaintiff fialllng to file com- 

plaint within ten days. 

78. Plaintiff failing to file oom- 

Slaint within the time for 
efendant's appearance. 

79. Time offlUng pleadings may 

be enlarged. 

80. Plaintiff shall name an at- 

attorney. 



Sbc. 81. Notice of no personal claim. 
82. Manner of service of sum- 
mons. 
82.a Personal service shall be by 
reading summons to the 
defendant. 
82.6 Service upon corporations. 
88. Service by publication; form 

of summons. 
84. Manner and effect of pub- 
lication. 
84a Publication of notice instead 
of summons. 
Defendant allowed to defend 
before and after Judgment. 
Action for foreclosure of 

mortgage. 
Joint and several Debtors- 
Parties. 
When service complete. 
Proof of service. 
Jurisdiction —Appearance- 
Notice of li^penaena. 
90.a Ex parte proceedings in 
term time. 



85. 



87. 



89. 
90. 



{ TO.— Manner of eonuokicwketng eivll »etlons. 

Civil actions in the Superior Conrts of this State shall be 
commenced by the issuing of a summons. 

An order granting an injunction and directing summons to issue 
is irregular, since the order cannot be applied for until the action is 
instituted by the isstte of a summons. Smith «. Joyner, 63 — 573 ; Mc- 
Arthur v. McEachin, 64—72. 

The court will not notice such irregularity, however, unless objec- 
tion is made by the defendant before answering. Heilig «. Stokes, 
63—612. 

The proper method of enforcing judgments nisi, is by an action or 
by a special proceeding commenced by summons. S^e also § 263 
post, Thompson v. Berry, 64 — 79. 

2 71.— Bjr wl&om iMmed, A«. 

The summons shall be issued by a Clerk of any Superior 
Court at the request of the plaintiff, but before issuing it, 



a The legislation in regard to the subject-matter of this title, since the 
adoption of the Ck>de, has been of such a peculiar character that it is impos- 
sible to represent it fairly by striking out and inserting. The Acts of 1868-*69, 
Chapter 76, and 1870-71, Chapter 42, known as '* Acts suspending the Code/' 
affected chiefly the provisions of this title, but were not broad enough to ope- 
rate as a repeal of the diflTerent sections modifled by it. Besides, they were 
confined to civil actions, as defined by the Code, and left all the provisions of 
this title in force as to special proceedings, to which they were specifically 
made applicable by Section 6 of the Act of 1868-'60, Chapter 9Si 
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the clerk shall require' of the plaintiff, either to give a 
bond, with sufficient security, in the sum of two hundred 
dollars, with the condition that the same shall be void if 
the plaintiff shall pay the defendant all such costs as the 
defendant shall recover of him in the action ; or to deposit 
a like sum with him as a security to the defendant for such 
costs, and in case of such deposit he shall give to the plain- 
tiff and to the defendant a certificate to that effect ; or to 
file with him a written authority from some Judge or Clerk 
of a Superior Court authorizing the plaintiff to sue as a 
pauper. 

(Bee 2 756 post. Acts of 1868-'60, Chapter 76, Section 2, and Acts of lg70-71. 
Chapter 42, Section 2, amending this section.) 

By the Act of 1868-*69, Chapter 76, the summons must be issued 
by the Clerk and made retuniable in term time. McArtbur v. Mc- 
Eachin, 46—72. 

{ T9« — I«e«Te to mam as a pauper. 

[Acta of 18eB-*09, Chapter 96, Sections 1 and 3.J 

Any Judge, Justice of the Peace, or Clerk of the Supe 
rior Court, may authorize any person to sue as a pauper in 
their respective courts, when he shall prove by one or more 
witnesses that he has a good cause of action, and shall 
make affidavit that he is unable to comply with the provi- 
sions of the last section. Whenever any person shall sue 
as a pauper, no officer shall require of him any fee, and he 
shall recover no costs. 



Again, Chapter 241 of the Acts of 187&-77, instead of specifically abrogating 
or distinctly amending the sections providing for service by publication, 
simply strikes out a part of one sub-division and contents itself afterwards 
by referring to the existing law and repealing or modifying simply by im- 
plication. It became necessary, therefore, to show the effect of this legis- 
lation, that the original sections should be published and then the subse- 
quent legislation upon the same topics. The statutes affecting these pro- 
visions have been introduced immediately after the sections most clearly 
affected by them. A consideration of the whole is necessary to a clear ap- 
prehension of the law, as it now exists in regard to the Issue of summons. 
When the amendments have been specifically made of distinct sections, or 
wh^n the intendment is clear and unmistakable, it has been incorporated 
with the text and the act amending is simply referred to by its title. The 
object has been to lay before the professional reader a fhll compend of the law 
npon the subject, as it stands at this time. 
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Notice to adyerae party not reqaired. Deal v. Palmer, 68—215. 

A non-resident may sue as a pauper in the courts of this State. 
Porter v, Jones, 68—820. 

The certificate of counsel is sufficient proof of ^^a good catue of o^ 
ti<^*." Miazza v. Calloway, 74 — 81. 

The applicant may prove his cause of action by his own oath. 
Sumner v. Candler, 74 — 265. 

Eitlier the Judge or the Clerk of a Superior Court may grrant leave 
to sue as a pauper therein ; the Clerk may grant such leave in the Pro- 
bate Court and a Justice of the Peace in his own court. Rowark 9. 
Gaston, 67—291. 

[Acts, 1868-'6e, Chapter 96, Section 1.] 

The court to which such writ (suincnons) is returnable, 
may, in its discretion, assign to the person suing as a 
pauper learned counsel, who shall prosecute his suit. 

{ 73.— Form ot the suinmons. 

The summons shall run in the name of the State, be 
signed by the clerk of a Superior Court, under the seal of 
his court, and be directed to the sheriflf of the county in 
which the defendant resides or may be found, or in case 
such sneriff be a party to, or interested in, the action, it 
may be directed to the coroner of that county, or to the 
sheriff of any adjoining county. It shall command the 
officer to summon the defendant to appear at the office of 
the Clerk of the Superior Court for some certain county, 
within a certain number of days after the service, exclu- 
sive of the day of service, to answer the complaint of the 
plaintiff. It shall be dated on the day of its issue. 

The defendant to appear at the office of the Clerk of the Superior 
Court. Smith t. Mcllwaine, 68 — 95 ; Johnson v, Judd, 68 — 498. 

Summons not void if the time limited for defendant's appearance 
is less than twenty days. Guion v. Melvin, 69—242. 

Summons acainst the sheriff to be directed to the coroner or the 
sheriff of an adjoining county. Wittowski «. Warren, 69 — 38. 

It is error to dismiss a complaint when the defendants are sum- 
moned to answer the complaint of A and B alone, and as individuals, 
and the complaint filed is that of — 

(1) A and B and otherB^ or, 

(2) A and B as stockholders, trustees, agents or executors ; or, 
(8) When the summons is for relief and the complaint shows an 

action for money only, and demands a specific sum. Wilson & Shober 
«. Moore, 72—558. 

Effect of Acts of 1868-^69, Chapter 76, Section 2, known as the 
Act suspending the Code of Civil Procedure, in making sununons in 
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civil actions returnable to the term of the court discussed. McAdoo 
«. Benbow, 63—461. 

Summons returnable at a day specified, before the clerk, since the 
Act of 186&-'69, ch, 76, is not void but merely irregular. Woody v. 
Jordan, 69—189. 

1 73ui— SnmmoiM under Aet nupendlng thie Code* 

[Acta of 1868-'89, Chapter 76. Section 2 ; Acte of 187(K-'71, Chapter 42. Bectlon 2. ] 

The summons (in civil actions) shall run in the name of 
the State, be signed by the clerk of the Superior Court, 
haviiig jurisdiction to try the action and under the seal of 
the court, and shall be directed to the Sheriff of the county 
in which the defendant resides, or may be found. 'It shall 
be returnable to the regular term of the Superior Court of 
the county where the plaintiffs, or one or more of them, or 
the defendants, reside ; and sliall command the sheriff or 
other proper officer, to summon the defendant to appear at 
the next ensuing term of the Superior Court and answer 
the complaint of the plaintiff, and shall be dated on the 
day of its issue. The officer to whom the summons is ad- 
dressed, shall note on it the day of its delivery to him, and 
shall exe<5ute it at least ten days before the beginning of 
the term to which it shall be returnable, and shall return 
it on the first day of the term. 

{ 74.— Dnmt mammons to eontotn. 

[Amended by Acts of ISTe-*??, Chapter 241, Section 1.] 

There shall also be inserted in the summons, a notice in 
substance as follows : ^^ • " rf7C*y 

1. That if the defendant shall fail to answer the com-^w -j^ U./ 
plaint within the time specified, the plaintiff will apply to 

the court for the relief demanded in the complaint. The 
clerk before whom the defendant shall be summoned to 
appear, shall be the Clerk of the Superior Court of the 
county in which it is provided in Title VI, that the action 
shall be tried. 

Graham «. Charlotte & Rutherford R R. Co., 64 — 681 ; Rankin v. 
Allison, 64—673. 

Irre^lar process may be amended, but is no protection to the 
plaintiff or officer, for acts done under it before amendment. Woody 
«.. Jordan, 69—189, 

2. The number of days within which the defendant is 
summoned to appear, shall, in no case, be less than twenty, 
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exclusive of the day of service, to which one day shall be 
added for every twenty-five mile^ of distance, between the 
court-house of the county in which the service is made, 
and the court-house of the county at which the defendant 
is required to appear, by the usual route of travel. 

Guion V. Melvin, 69—242. 
{ 75.— R«tiuni of rammons. 

The officer to whom the summons is addressed shall note 
on it thfe day of its delivery to him, and execute it within 
ten days after its receipt by him. Before proceeding to 
execute it, he shall be entitled to require of the plaintiff 
his fee for the service, and five cents per mile of the dis- 
tance from the court-house of his county, to the usual resi- 
dence of the defendant, or other place in which he may be 
found in the county; if required by the plaintiff he shall 
execute the writ immediately, and in that case he shall be 
entitled in like manner, to require ten cents per mile, mea- 
sured as aforesaid. When executed he shall immediately 
return the writ, with the date and manner of its execution, 
by mail or otherwise, to the clerk of the proper court. 

A sheriff is Dot compelled to execute a summons until his fees are 
paid, but he is required to maid return of all process commg into his 
hands, and is liable for any failure to do so. Jones v. Gupton, 65 — 
48 ; Johnson v, Kennedy, 70 — 435. 

{ 76.— Serrioe of tlM com]d*lnt. 

A copy of the complaint may or may not be served with 
the summons. In either case the plaintiff must file a copy 
thereof, with the clerk of the court before which the de- 
fendant is summoned to appear, within ten days from the 
issuing of the summons ; and in case no copy shall have 
been issued with the summons, he shall also, within the said - 
time, file with the clerk another copy thereof, addressed to, 
and for the use of, the defendant, or if there be several 
defendants, a copy for each of them, provided however, that 
if several defendants appear by one attorney, one copy only 
need be filed for all who so appear. ^ 
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2 76«a— FlUnf; of e^ympUUMt under *< Act sumpntdiu^ tiM Codfe.** 
[Actg of 1868-'89, Chapter 76, Section 8; Acts of 1870-71, Chapter 42, Section, 8.] 

The plaintiff shall file his complaint in the clerk's oflSce, 
on or before the third day of the term to which the action 
is bronght. Otherwise the snit shall, on motion, he dis- 
missed at the cost of the plaintiff. 

{ 76*6— Ii*lllnff ot eomplalnt In speelal proeeedlnc** 

[Acts 01 187«-77, Chapter 241, Section 4.] 

In all cases of special proceedings it shall be sufficient 
for the plaintiff to file his complaint or petition with the 
clerk of the court where the suqjraons is returnable,* at the 
time of issuing the summons, or within ten days thereaf- 
ter, and it shall not be necessary to file, or have served^with 
the summons, any copy thereof. 

{ T7«— Plalntur Ihtltng to flic complaint ^HtlUn ten dayn. 

If the plaintiff shall fail to file his complaint within ten 
days after the issuing of his summons, then the defendant 
may, hi any time betftre the filing of such complaint, and 
within the time limited for his appearance, enter an appear- 
ance specifying where within the State, a copy of the com- 
plaint may be served on him, and the plaintiff at his own 
expense, shall cause such copy to be served within sixty 
days ; and the defendant shall not be required to answer 
until the twentieth day after such service. 

{ 78.— Plalnturiklling to file compUdnt -vHtlkIn tlMttme fordeftndant's 
appearanccy nia|r be non~sviited. 

If the plaintiff shall fail to file his complaint within the 
time limited by the summons, for the appearance and 
answer of the defendant, or by the preceding section, the 
defendant shall be entitled to demand judgment of non-suit 
against the plaintiff. 

This provision does not prevent the plaintiff from taking a non- 
salt at his own election wherever only a judgment for costs can be 
rendered against him ; when the answer would justify an affirmative 
relief to the defendant, he cannot. McKesson t. MendenhalL 64 — 
502. 

A motion for non-suit cannot be made a substitute for demurrer. 
If a complaint does not show a cause of action the defendant should 
demur. He has only a right to move for non-suit under the provi- 
sions of this section. An£ew8 v. Pritchett, 66 — 887. 
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i T9^Tline «r lllins plMidiB«s niAir be eAlmived. 

The time for filiDg the complaint or of atij pleading 
whatever, may be enlarged bj the court for good cause 
shown by affidavit, but it shall not be enlarged by more 
than twenty additional days nor more than once, unless the 
default shall have been occasioned by accident over which 
the party applying had no control, or by the fraud of_the 
opposing party ; and in all cases in which the time shall be 
enlarged unless upon the ground of such accident or frauds 
the party making the application shall pay into court for 
the use of the opposing party five dollars, wliich shall not 
in any event be recovered back. Three days' notice must 
be given of the motion to enlarge. 

i 80.— Plaintiff' siudl nmanm wak attonM]r» In tlM e««iitj'» to^m, Ae. 

At the time of filing his complaint the plaintiff, and at 
the time of filing his answer, the defendant, shall name some 
place and person in the county town in which the court to 
which the action is brought is held, where and upon whom, 
services of pleadings and notices in the action may be 
served ; and if either shall fail to do so, the filing of all such 
pleadings and notices in the office of the clerk of the court 
shall be deemed sufficient service on the day of such filing, . 
unless the party shall in writing on the copy of his com- 
plaint, or answer, or by other written notice, served on the 
adverse party, require personal service thereof, at a place 
named by him within the county, and shall deposit with 
the clerk a sum sufficient to pay the expense of such per- 
sonal service ; in which case, the personal service shall be 
made at his expense. 

Notice of appeal may be given by filing written notice in the clerk*8 
office at any time within ten days after notice of the judgment. 
Bryan «. Hubbs, 69—428. 

Service by filing a notice in the clerk's office is sufficient though 
there are attorneys of record, nnless one be named in the county 
town on whom notices may be served. Maxwell v. Maxwell, 67-— 888. 

Consult i 801, po9t 
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1 81.->lf otioe 9t no penoB«l clatni. 

In case of a defendant against whom no personal claim 
is made, the plaintiff maj deliver to such defendant with 
the summons, a notice subscribed by the plaintiff or his 
attorney, setting forth the general object of the action, a 
brief description of the property affected by it, if it affects 
real or personal property, and that no personal claim is 
made against such defendant^ in which case no copy of the 
complaint need be served on such defendant, unless within 
the time for answering, he shall in writing demand the 
same. If a defendant on whom such notice is served, 
unreasonably defend the action, he shall pay costs to the 
plaintiff. 

{ Wi.— Manimr of Mrrloe of soittUioiii* 

[Amended by Acts of 1874-75, Chapter 108, Section l.J 

The summons shall be served by delivering a copy thereof 
as follows : 

1. If a suit be against a corporation, to the president, or 
other head of the corporation, secretary, cashier, treasurer, 
a director or managing agent thereof; and any person re- 
ceiving or collecting moneys within this State for or on 
behalf df any corporation of this, or any other* State or 
government shall be deemed a local agent for the purposes 
of this section ; but such service can be made in respect to 
a foreign corporation, only when it has property within the 
State, or the cause of action arose therein, or when the 
plaintiff resides in the State, or when such service can be 
made within this State personally upon the president, treas- 
urer or secretary thereof; 

Cnningliam «. Southern Express Company, 67-— 425; Turner «. 
Richmond & Danville Railroad Company, 70—1. 

2. If against a minor under the age of fonrteen years to 
such minor personally, and also his father, mother or guar • 
dian, or if there be none within the State, then to any per- 
son having the care and control of such minor, or with 

9 
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whom he shall reside, or in whose service he shall be 
employed ; 

3. If against a person jndiciallj declared to be of un- 
sound mind, or incapable of conducting his own affairs in 
consequence ol habitual drunkenness and for whom a com- 
^ ^ ' V mittee or guardian has been appointed, to such committee 
^ -. and to the defendant personally; 

•Service upon the ^ardian of a lunatic is sufficient and he may 
• confess judgment in Behalf of his ward. McAden t?. Hooker, 74 — %^, 

^ 4. In all other cases, to the defendant personally. 

In all actions, whose object is to bind the estate of the wife, ser- 
vice of the summons must be made upon her personally as well as 
her husband. Rowland v. Perry, 67 — 588. 

A general appearance for the defendant on application for an or- 
der waives irregularity in the service of the summons. Middleton o. 
Duffy, 78—72. 

§ S».a— Personal Mrrice sliall be hy rfodimg the smnmoiui to tbe defen- 
dant. 

[Acts of 1876-77, Chapter 241, Bection 2.] 

The summons shall be served in all cases where copies 
are now required by law to be delivered, by the sheriff or 
other oflScer reading the same to the party or parties named 
as defendants, and such reading of the same shall be a legal 
and sufficient service of the summons, without delivering 
of a copy* of the same.oj • 

§ 8S.&— Serriee npon corporattons. 

[Acts of 186^'eo, Chapter 257, Section 2.] 

Service of summons upon a rail road corporation, shall 
be made by leaving a copy of such summons with the pre- 
sident, secretary or treasurer of said cdmpany ; or, in case, 
such officers are not to be found, at their usual place of 
office, then by leaving a copy thereof with some person of 
competent age, in the ofljce of the president of such com- 
pany. 

a This section would seem to have been designed to dispense with service 
of copies of the summons iu all, cases. If; so oonstmed, however. It would 
lead to some curious anomalies. The Act of 1868-'68, ({ S4b)^ for instance, pro- 
vides for service on a corporation ** by leaving a coi^ of the summons with 
some person of competent age, in the office of tie president.^* Would it b« 
suicounted a sufflcieQt service to read It to ** some person of competent age 
in the office?^' 
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1 93»— S«rTio« "hy publloatlon ot sanunoiui. 

Where the person on whom the service of the summons 
is to be made, cannot, after due diligence, be found within 
the State, and that fact appears by aflSdavit to the satisfac- 
tion of the court, or a judge thereof, and it in like man- Ci^ ^ 
ner appears that a cause of action exists against the defen- /if7C^ 7 
dant in respect to whom the service is to be made, or that 
he is a proper party to an action relating to real property C^ i-V ( 
in this State, such court or judge may grant an order that -^, ^ 
the service be made by the publication of a summons in ^ Immit 
either of the following cases : ,^ 

1. Where the defendant is a foreign corporation, and has 
property within the State, or the cause of action arose 
therein ; 

Turner v, Richmond & Danville R. R. Co., 70 — 1. 

2. Where the defendant, being a resident of this State, 
has departed therefrom, with intent to defraud his credi- 
tors, or to avoid the service of a summons, or keeps himself 
concealed therein with a like intent; 

3. Where he is not a resident of this State, but has prop- 
erty therein, and the court has jurisdiction of the subject 
of the acti<m ; 

An affidavit which states that the defendant is a ** non-resident of 
this State," but does not state that he ** has property within the same'* 
is not sufficient to justify a service by puolication. Spiers v, Hal- 
stead, 71—209; Windley t). Bradway, 77—388. 

Service of summons by publication upon two copartners who are 
non residents, will not sustain a judgment against a third partner 
who is a resident of the State. Pender v. Griffin, Bro. & Co., 72 — 
270. 

The requirements of the statute must be strictly complied with, 
and an i^davit is fatally defective which does not state that the per- 
son on whom the summons is to be served, cannot, after due dili- 
gence, be found in the State. Wheeler v, Cobb, 75 — 21. 

4. Where the subject of the action is real or personal 
property in this State, and the defendant has or claims a 
lien or interest, actual or contingent, therein, or the relief 
demanded consists wholly or partly, in excluding the defen- 
dant from any lien or interest therein ; 
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5. Where the action is for divorce, in the cases pre- 
scribed by law ; 

And in all cases where publication is made, .the com- 
plaint must be first filed, and the summons, as published, 
must state the time and place of such filing.^ 



I 84.— KaiUMr and effect of publleatton. 

The order must direct the publication in any one or two 
newspapers to be designated as most likely to give notice 
► to the person to be served, and for such length of time as 
" # .* may be deemed reasonable, not less than once a week for 
six week8. ^n case of publication the court or judge must 
also direct a copy of the summons and complaint to be 
^^4^ ^if^ forthwith deposited in the post oftice, directed to the person 
^ ^ to be served, at his place of residence, unless it appears that 

such residence is neither known to the party making the 
0<. !♦•'/»*'# application, nor can with reasonable diligence be ascer- 
tained by him J When publication is ordered personal ser- 
vice of a copy of the summons and complaint, out of the 
State, is equivalent to publication and deposit in the ]»o8t 
office. 

Pender t> Gnffin, Bro. & Co., 72—270. 

The publication of the summons for four weeks is insufficient. 
Burwell c. Lafferty, 76—883. 

The order for publication must direct a copy of summons to be 
mailed to the address of the defendant if it is known. Ihid, 

An attachment (granted on such publication will be vacated. Ibid. 

An affidavit which fails to set forth that the defendant ** cannot, 
after due diligence, be found within the State, is insufficient. 
Wheeler v. Cobb, 75—21. 

S S4.a— PabUc»tlon of notloe iwtrad of •unftmons. 

[ AcU of 1876-77, Chapter 241, Section 8.] 

In all cases wherein service by publication is now pro- 
vided for by law, it shall be siiflScient to uublish in any one 
or two newspapers, to be designated by tne court, a notice, 
giving the title of the action, the purpose of the same, and 



a By a curious Inadvertence the last three lines of this section have hith- 
erto been published at the end of section 85. It was, probably, an error in 
proofreading, as the mistake is at once apparent when attention is directed 
to it. 
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requiring the defendant to appear and answer or demnr to 
the complaint at the time ana place therein mentioned ; 
and no publication of the summons, nor mailing of the sum- 
mons and complaint, shall be deemed necessarj.a 

2 85.>-WlMn deflendatnt aUoiptmI to defend before or after jnd^^ment. 

The defendant against whom publication is ordered, or 
his representatives, on application and sufficient causes 



a As before stated, these amendatory acts are so pecullarljs if not loosely, 
drawn that their eflTeot upon the different sections of this chapter mast he a 
matter of oonstmctlon In each case, and after mach consideration it has 
been deemed best to publish the texts of both the original and amendatory 
acts and leave every practitioner to decide upon their etPeci for himselfl For 
myself, I firankly confess, that I do not know where the old law ends and the 
new besrins, in these respects, and do not expect to until the line Is marked 
by Judicial decision. The following is an attempted analysis of the effects 
of these acta 

As to tbe simumoiuit 

1. The summons in civil actions as to form and return, is governed by the 
provisions of S 71a and 1 74, subsection 1. 

2: The summons in special proceedings, is governed as to form, service (ex> 
cept in cases where publication is required) and return, by the original act, 
}§ 71, 73, 74 and 75, together with g 82a prescribing the manner of personal ser^ 
vice. 

8. Section 82 prescribes the cases in which the summons may be personally 
served and upon whom, It shall be served both in actions and special pro- 
ceedings. 

4. Section 82a taken with g 826 prescribe the manner in which personal ser- 
vice shall be made— both in actions and special proceedings. 

5. Section 88 designates the cases in which there may be service by publi- 
cation, both in actions and special proceedings. 

6. Section 8f prescribes (I think) the minimum time of publfcation and the 
eflfect of personal service out of the State of a summons and complaint, In 
such cases, both in actions and special proceedings and g 88 prescribes the 
time at which such service shall be deemed to be completed. 

7. Section 84a prescribes the form of a notice whose publication shall be 
deemed sufficient, both in actions and special proceedings. 

As to tlie fllteg and servloe ot tike complaint t 

1. In civil actions it is governed, by ^ 76a and 76& and, it unnUd teem, that 
the plaintiff is still required to file copies for the defendants, as before the 
Act of 1871-72. 

2. In special proceedings it is governed, as to filing, by \ 766 no copies being 
required. 

3. As to the enlargement of time, the period for which, and terms on which, 
it may be allowed, I do not find that any change has been made in g 79, either 
In actions or special proceedings. 

4. It uwuXd teem, that if the defendant should not desire to move for a non- 
suit under g 76a, he may still compel a service of the complaint under { 76, In 
civil actions and also in special proceedings, as { 766 seems only to make 
copies unnecessary when the complaint filed within the time limited. 
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shown at any time before judgment^ must be allowed to 
defend the action ; and, except in an action for divorce, 
the defendant against whom publication is ordered, or his 
representatives, may in like manner, upon good c^use 
shown, be allowed to defend after judgment, or at any 
time within one year after notice thereof, and within five 
years after its rendition, on such terms as may be just ; 
and if the defence be successful and the judgment, or any 
part thereof, have been collected, or otherwise enforced, 
such restitution may thereupon be compelled as the court 
may direct ; but the title to property, sold under such judg- 



As to namtng «n ■ttonMj't 

I do not find that the QxceU«nt provisions of 1 80, designed to guard against 
surprise, have in any respeet been modified, except, as to the service of 
pleadings. 

Wineries s 

The follo-wing qoeries suggest themselves ; 

1. Whether the provisions of g 75 in regard to an immediate service of the 
summons and the fees for such immediate service, do not still prevail both 
in civil actions and special proceedings? 

2. Whether a publication of the summons is not still sufficient, under 2 M, 
since } 84a only makes a publication of the notice provided in that section 
** sufficient *' and does not prescribe it as the method neeeuary to be pursued ? 

3. Whether if publication of the summons be still sufficient, it is not pre- 
ferable on account of its certainty, since the statement of the *' purpose of 
the action *' (see { 84a) would depend upon construction in each particular 
case, to ascertain its sufficiency ? In cases of simple contract debts there ' 
would probably be no difficulty, but in actions for relief, generally, and espe- 
cially in cases where an equitable relief was sought, the statement of **the 
purpoBc " of the action, with sufficient certainty to inform the defendant of 
the remedy sought so as to bar all rights under the action, would seem to be a 
matter of some difficulty, and likely to lead to prolixity and increased cost. 
The publication of the summons, the form and contents of which are defin- 
itely fixed by statutory enactment, leaves no ground for question or con- 
struction, and would appear to be the better method of proceeding, at least 
in cases where any doubt could possibly arise as to the " purpose." 

Again, suppose a publication of notice to have been made, stating the 
**purpo8e " and afterwards the plaintiflT should become convinced that he 
was mistaken in the relief, he supposed himself entitled to receive and 
should file a complaint asking a difiTerent relief and the defendant should 
not appear. Would a judgment on the complaint bind the defendant? 

This analysis of the legislation aflTectlng this title is oflTered with extreme 
diffidence, for the consideration of the profession. It is sufficient, at least, 
to show the uncertainty which has been produced by hasty, sweeping and ill 
considered amendment and the necessity of a careAil revision of its provi- 
sions. Fortunately the same doubt does not prevail as to other portions of 
the Code. 
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ment to a purchaser in good faith, shall not be thereby 
affected. 

[The last three lines of section 88, by some aeei<lent, have been hitherto 
imbUshed at the end of this seetion. They will foe found tn their proper 
place.] 

Upon an application for leave to defend under this section, the 
Judge of the Superior Court must find the facts upon which the appli- 
cation is basedf in order that the judgment as to the sufficiency of the 
cause shown, may be reviewed. Utley «. Peters, 72 — 525, 

) 86.— Im Wkctkawkm taar J6reeloOT»e ot taoMrtgrngcm, 

In actions for the foreclosure of mortgages on real estate, 
already instituted, or hereatler to be instituted, if any party 
having any interest in or lien upon sueh mortgaged pre- 
mises, is nnknown to the plaintiff, and the residence of such 
party cannot, with reasonable diligence, be ascertained by 
him, and such fact shall be made to appear by aflSdavit, to 
the court, such court may grant an order that the summons 
be served on such unknown party by publishing the same 
for six weeks once in each week successively, in one news- 
paper printed in Raleigh, and in a newspaper printed in 
the county where the premises lie, if there be any, which 
publication shall be equivalent to a personal service on 
such unknown party. 

} 97. — Joint and wtrw^rml d«1>tars $ putiters. 

Where the action is against two or more defendants, and 
the snmmons is served on one or more of them, but not on 
all of them, the plaintiff may proceed as follows: 

1. If the action be against defendants jointly indebted 
upon contract, he may proceed against the defendants 
served, unless the conit otherwise direct ; and if he recover 
judgment, it may be erfbered against all the defendants 
thus jointly indebted, so far only as that it may be enforced 
against the joint property of all, and the separate property 
of the defendants served, and if they are subject to arrest, 
against the persons of the defendants served; or 

Merwin «. Ballard, 65—168; Navassa Guano Co. «• Willard, 78— 
521. 
Consult § 818, poit, and §§ 62 and 68, ante. 
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2. If the action be against defendants severally liable, 
he may proceed against the defendants served, in the same 
manner as if they were the only defendants; 

3. If all the defendants have been served, judgment 
may be taken against any or either of them severally, when 
the plaintiff would be entitled to jndgment against such 
defendant or defendants if the action had been against 
them, or any of them, alone; 

4. If the name of one or more partners, shall, for any 
canse have been omitted in any action in which judgment 
shall have passed against the defendants named in the sum- 
mons, and such omission shall not have been pleaded in 
such action, the plaintiff in case the judgment therein shall 
remain nnsatisfied, may by action recover of such partner 
separately, upon proving his joint liability, notwithstanding 
he may not have been named in the original action ; but 
the plaintiff shall liave satisfaction of only one judgment 
rendered for the same cause of action. 

In the cases in whicl\ service by publication is allowed, 
the summons shall be deemed served at the expiration of 
the time prescribed by the order of publication. 

{ 89.— Proof of aerrlce. 

Proof of the service of the summons and of the com- 
plaint or notice, if any, accompanying the same, must be: 

1. By the certificate of the sheriff or other proper oflScer. 

2. In case of publication, the aflSdavit of the printer, 
or his foreman, or principal clerk, showing the same, and 
an affidavit of a deposit of a copy of the summons in the 
post office as required by law, if the same shall have been 
deposited; or 

3. The written admission of the defendant. 

In case of service otherwise than by publication, the cer- 
tificate or admission must state the time and place of ser- 
vice. 
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An adjudication that the summons has been served is necessary to 
a valid judgment. Hyman v, Jamigan, 65 — 96. 

The admimon must be in writing, verified and identified, so as to 
satisfy the court that it is signed by the defendant or with his assent. 
Middleton v. Duflfy, 73—72. 

1 90.— Jur t aJte t toM— Ap p — Km nc<i Notice mt lU pemdens. 

From the time of the service of the summons'in a civil 
action, or the allowance of a provisional remedy., the court 
is deemed to have acquired jurisdiction, and to have con- 
trol of all the subsequent proceedings. A voluntary ap- 
pearance of a defendant is equivalent to personal service of 
the summons upon him. 

In action affecting the title to real property, the plain- 
tiff, at the time of filing the complaint, or at any time after- 
wards, or whenever a warrant of attachment, under (Title 
IX, Chapter IV) of this Code, shall be issued or ^t any time 
afterwards ; or a defendant — when he sets up an affirmative 
cause of action in his answer and demands substantive 
relief — at the time of filing his answer, or at any time after- 
wards, may file with the clerk of each county in which the 
property is situated, a notice of the pendency of the action, 
containing the names of the parties, the object of the action, 
and the description of the property in that county affected 
thereby ; and if the action be for the foreclosure of a mort- 
gage, such notice must be filed twenty days before judg- 
ment, and must contain the date of the mortgage, the par- 
ties thereto, and the time and place of recording the same. 
From the time of filing only, shall the pendency of the action 
be constructive notice to a purchaser or incumbrancer of 
the property affected thereby ; and every person whose con- 
veyance or incumbrance is subsequently executed or sub- 
sequently recorded, shall be deemed a subsequent purchaser 
or incumbrancer, and shall be bound by all proceedings 
taken after the filing of such notice, to the same extent as 
if he were made a party to the action. For the purpobes 
of this section, an action shall be deemed to be pending 
from the time of filing such notice; provided, however, 
that such notice shall be of no avail unless it shall be fol- 
10 
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lowed by the publication of the suinmons or an order there- 
for, or by the personal service thereof on a defendant, within 
sixty days after such filing. And the court in which the 
said action was commenced may, in its discretion, at any 
time after the action shall be settled, discontinued, or 
abated, as is provided in section sixty-four (§ 64) on appli- 
cation of any person aggrieved, and on good cause shown, 
and on such notice as shall be directed or approved by the 
court, order the notice authorized by this section to be can- 
celed of record by the clerk of any county in whose office 
the same may have been filed or recorded ; and such can- 
cellation shall be made by an indorsement to that effect on 
the margin of the record, which shall refer to the order, 
and for which the clerk shall be entitled to a ifee of twenty- 
five cents. . 

In an action upon a note in which an attachment was issued and 
levied on ceitain lands, as those of the defendant, certain other per- 
sons claiming the lands asked to be made parties. The court say : 
**They had no right to become parties to the original action on the 
note. They had no interest in that controversy and could not be 
benefitted or prejudiced by its results, nor could they intervene in 
the attachment being strangers to the action." 

The decision states, however, that these same parties might have 
protected their interests, by filing a notice of lis pendens but whether 
as plaintiffs in a new action or on their petition to intervene, does 
not distinctly appear, from the decision. Toms v, Warson, 66--417. 

I 90.0— JBx parte proceedings, tn term time. 

L Acts of 1871-'72, Chapter 3, Section 1.] 

In all cases where the Superior Court in vacation has 
jurisdiction under the existing laws of the State, and all of 
the parties unite in the proceedings, they may apply for 
relief to the Superior Court in vacation or in term time, at 
their election. 
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TITLE VIII. 

OF THE PLEADINGS IN CIVIL ACTION. 

Chapter I. Of Uke Complatnt. 
Chapter II. The Demurrer. 
Chapter HI. The Ansifrer. 
Chapter IV. TheRepljr. 

Chapter V. Dntlee and p«rvrem ot the Clerk of the Superior CTovrt 
tn relation to the pleadings, and in eoUateral matters. 
Chapter VI. General roles ot pleadings. 
Chapter VTI. Mistakes in pleadings and amendments. 
Cataptor Vm. Of the qnalitlcation and general duties of Clerks of the 
Superior Courts. 

CHAPTER I. 

OF THE COMPLAINT. 

8EC.91. Forms of pleading. ISbc. OS. Complain t« what to contain. 

02. Complaint. I 

i 91.— Forms of pleading. 

All the forms of pleading heretofore existing are abol- 
ished ; and hereafter, the forms of pleading in civil actions 
in courts of record, and the rules by which the sufficiency 
of the pleadings is to be determined, are those prescribed 
by this Code. 

The rales of pleadiDff and construction at the common law have 
not been abrogated. The essential principles remain, and have only 
been modified as to technicalities and matters of form. Parseley v. 
Nicholson, 65— 207.a 

Contra^ Moore v. Edmiston, 70 — 510, see opinion cited in full under 
§128. 



a The language of Mr. Jastice Dick, in this decision, is much broader than 
the question before him required that he should use and, while it has been 
several times formally cited and approved by the court, it has, by no means, 
received their practical sanction. (See the opinion of Bynum, J., cited in 
Aill under 1 128.) In effect, their decisions have been in direct conflict with 
it. It has aflTorded, however, one of those delusive formulas, which are so 
often the source of actual error. This formula has become a favorite at the 
bar, where it is often used with as little appreciation of its real import, as it 
must have been by the learned Justice In this case. 

The language of the Code is explicit that not only the forms of pleadings 
at common law are abolished, but also, that the rules by which the suffi- 
ciency of pleadings are determined, shall be those prescribed in the Code 
ItselC 

TlM eominoM la-vr rales ot pleading.— In actions at law the rules of 
pleading were designed simply to elaborate, in technical language, a con- 
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The object of the Code was to abolish the different forms of action, 
and the technical and artificial modes of pleading used at common law, 
but not to dispense with regularity, certainty and uniformity, which 
are essential in every system. The plaintiff must state his cause of 
action with the same substantial certainty that was formerly required 
in a declaration. Oates v. Gray, 66 — 442. 

(In this case the learned justice has fallen into the same error of 
expression which was noted in his decision in Parseley v, Nicholson.) 

The word ** plead" used in the Act of 1868-'69, chapter 76, section 
4. must be regarded as an inadvertence on the part of the Legisla- 
ture, and as not intended in any manner to change the system of plead- 
ing established by the Code. Ibid. 

While the Code nowhere expressly adopts the doctrine of aider by 
admissions express or implied in pleading over, the principle com- 
mends itself so strongly by its good sense, that it must be taken to un- 



oluBlon of law. It did not aim at a simple statement of the (lacts constitu- 
ting the basis of the right to sue, in each particular case, but an allegation 
of legal effects. Except in one or two of the actions at law there was no at- 
tempt at stating the actual facts on which the action was based, in the de- 
claration. Very frequently the allegations of the pleading were utterly at 
variance with the facts on which the plain tlfl* rested his right of recovery. 
In none of them, did he narrate the actual transactions between the plain- 
tiff" and defendant, but stated rather, what he conceived to be the legal effect* 
of those transactions. 

So too, the issue in an action at law waa usually one of legal inference, and 
not of fact. Whether the conclusion set out in the declaration was true or 
laise was the question for decision in such action and the issue was a com- 
pound one of law and fact. 

It is true, the issue might be one of fiEict alone, but it was rarely so presented 
in the pleadings. Thus, In an action upon a promissory note or simple con- 
tract to pay money the chief averment, of the declaration was that the de- 
fendant promised to pay, and the defendant for plea averred, under the gen- 
eral denial, that he did not promise, which might mean that h^ did not make 
such contract, that he was an infant and unable to contract, that he was un- 
der duress at the time he made it, or that he had performed it or that its 
breach was compromised. In short, almost every fact which could bar a re- 
covery was embraced in common law pleading, by a denial of the legal con- 
clusion that he h&d promised. 

Under the Code, however, fctets only are to be alleged in the complaint and 
these must be met either (I) by a specific denial of all, or, (2) by an admission 
of some and a denial of other material facts, (3) by an averment of other 
facts, or (4) by the allegation that such facts do not constitute a cause of action 
or some legal reason why they do not suffice to fix the defendant with lia- 
bility in the premises. 

The object of common law pleading was to develope some one question 
and agree upon this question as the point to be decided In the case. The 
Code requires a narrative of the facts constituting the plaintiff's cause of ac- 
tion— the facts on which his right to relief arises— and the admission or de- 
nial of those facts by the defendant, leaving the law to be applied, and the 
relief to be determined, by the court. 

That systems so utterly diverse in their character and purposes should be 
governed by the same rules, is too plainly impossible to be seriously claimed 
by any one who will fbr a moment consider their distinctive characters. 
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dcrUe every system of procedure professing to put controversies on 
their merits, to aim at furtherance of justice and not to allow actions 
to go off upon subtleties and refinements. Qarrett o. Trotter, 65 — 480. 
If there is anything settled in our new system, it is that there is 
but one form of action. There are torts and contracts just as there 
used to be ; but there are not several forms of action as there used 
to be ; and the pleadings are not now suited for different forms of 
action but all are suited to one form of action, whether the subject 
of the fitCtion be tort or contract. Bitting c. Thaxton, 71 — 299. 

The first pleading on the part of the plaintiff is the com> 
plaint. 



Again, the rules of pleading at the common law, were dependent upon, 
and controlled by, the form of the action itself, which is specifically abol- 
ished. Thus, If the plaintlfiT sued in debt^ the facts constituting the cause of 
action were required to be stated, and the Judgment must be rendered in a 
particular form. If he sued in assumpsit^ on the same contract, the pleading 
was entirely different and the Judgment in another form. So nice was the 
distinction that l^ suing in debit the plaintiff alleged that the defendant 
"promised" to pay, it was bad, but if he said he *• agreed" to pay it was 
good ; while in assumpsU, on the same contract. If he said he ** agreed" to pay 
it was bad, but good if he said he *' promised " to pay. 

In accordance with this view, and a« if still further to negative the prin- 
ciple enunciated In Parteley v. NicfioUon, the section of the Code now under 
consideration expressly provides, that " the rules by which the sufficiency 
of the pleadings ii| to be determined, are those prescribed by this Code.'' 

R«l«a oT pl^tiUling pre«crlb«d Ivy tbe Code. 

The general rules of the Code as to pleadings are: 

1. That they shall be in plain and ordinary language, (H 91, 100, 105) ; 

2. That they shall be concise and without unnecessary repetition, (g? 91, 
100,120); 

3. That they shall state the facts which constitute the cause of action or 
defence, (U 91, 100, 102, 105); 

4. They shall show the precise nature of the cause of action or defbnce, 
«120); 

5. They must state facts sufficient to constitute a cause of action or defence, 
<«91. 100, 102,105); 

6. As to form, each cause of action and defence and each material allega- 
tion, ({2 91, 102) shall be separately stated and numbered ; 

7. As to construction, that they shall be liberally construed with a view to 
promote substantial Justice between the parties, ({ 119.) 

Every one of these rules is in direct conflict with every principle of com- 
mon law pleading. The language is required to be ordinary instead of 
technical; concise Instead ot formal; to set forth fads instead of concilia 
sions; to develope the true nature of the action instead of a prescribed flcton ; 
that these fktcts shall be separately alleged, in order that they may be spe- 
eiflcaUy denied, instead of being cownededly averred and only inferentiaUy 
denied. In addition to these rules antagonistic to the entire system of 
common law pleading, the very basis principle by which pleadings at law 
were to be oonstmed, is expressly reversed by the enactment of its con- 
verse. At common law everything was construed most strongly against the 
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(•S^-CompbOat, wlMit «a eomtalaft. 

The complaint shall contain : 

1. The title of the cause, specifying the name of the 
court in which the action is brought, the name of the county 
in which the trial is required to be h^, and the names of 
the parties to the action, plaintiff and defendant 

2. A plain and concise statement of the facts constituting 
a cause of action, without unnecessary repetition ; and each 
material allegation shall be distinctly numbered. 



pleader. This was the rery life at the system. But for this principle the law 
would long since have been absorbed by equity. Not only did it require a 
rigid adherence to its technical forms, but it made every presumption against 
the suitor who sought its aid. It held every one to be wrong who could by 
possible construction be deemed to be In error. It required language to be 
used in an unusual sense and then assumed that the party using it, em- 
ployed it In another. 

Instead of this procrustean rule, the Code provides that even the ordinary 
language prescribed for use in the pleadings, "shall be UberaUy construed—'' 
not in favor of the pleader or his opponent nor yet against either— but to 
promote ** substantial Justice between the parties.'' This rule is emphasised 
by other kindred provisions such as ^ 128 and 129, which provide that " vari- 
ances between pleading and proofli" shall be disregarded unless material, and 
shaU not be deemed material, ** unless they shall actually have misled" the ad- 
verse party to his prejudice','' and also, J 186 which provides ** that the court 
shall, at all times, disregard any defect, which does not affect a substantial 
right of the adverse party." 

But, as if to make assurance doubly sure, and exclude every possibility for 
a doubt as to the force of these and other, like provisions of the Code, a rule 
is prescribed for their construction also. Section three hundred and* ninety- 
one {1 391) provides that **The rule of the common law, that statutes In dero- 
gation of that law are to be strictly construed, has no application to this 
Code." 

So that, not only are the rules of pleading prescribed by the Code utterly 
subversive of the principles of common law pleading, abrogating and de- 
stroying their force and effect by unavoidable implication, but those rules 
themselves are to be liberally and beneflcally construed. This view of the 
matter has been generally overlooked. None of the writers upon Code prao- 
tice seem to have considered it. This provision has frequently been cited as 
applying to the construction of other parts of the Code, but never before, that 
I am aware of, invoked in aid of the system of Code pleading. Its applicar 
tion to that subject, however, is very evident. 

The Code, therefore, provides (1) That the rules by which pleadings under it 
shall beconstrued, are those prescribed by itself; thus excluding by the clear- 
est inference, the common law principles of pleading; (2) That certain specific 
rules shall be applied, which rules are inconsistent with the common law 
roles ; (3) That the rules themselves shall be liberally construed in order that 
no loophole should remain by which the courts might limit tb«ir appUoa- 
tion by strict construction, and, so, in effect, ro-establish the common law 
system. 
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When the complaint demands the possession of land, nothing 
more is put in issue than a richt of entry or a right of present pos> 
session ; at least, when no particular estate is alleged in the complaint 
Wliether a judgment in an action in which the complaint alleged a 
certain estate, would be an estoppel between the parties, is a ques- 
tion too nice to be decided until the case shall arise for consideration. 
Harkey «. Houston, 66—137. 

A complaint in an action to recover real estate which alleges that 
the defendant mtholds the possession of the premises descril^d, but 
does not aver that it is wr<mgfuUy witheld, is defective. Garrett f>. 
Trotter, 65-430. 

A plaintiff cannot join in the same complaint a cause of action 
against one of two defendants, with another, against both. N. 0. 
I^nd Co. V. Beatty, 69 — 829. See § 126, post, and cases there cited. 

A plaintiff cannot recover upon a state of facts other than those 
set out in his complaint except by amendment of his complaint. 
Shelton t?. Davis, 69—324. 

Attention is called to the fact that the complaint should contain a 
''^ plain and concise statement of the cause of action." Moore v. 
Hobbs, 77—65. 

Consult §§ 57, 60, 61, 62, 63 and 91 ante, and cases cited under 
them, I 95, especially sub-division 6, and §§ 119, 120, 128, 129, 180, 
183, 135, 186, 815 and 398 post and cases cited under them. 

3. A demand of the relief to which the plantiff supposes 
himself entitled. If the recovery of money be demanded, 
the amount thereof must be stated. 

Any informality or defect of the demand for jud^ent is imma> 
terial and cannot be ground for demurrer or other objection, so long 
as the sum demanded (in an action for money only) appears from the 
summons and how it is due, from the complaint. Dunn v, Barnes, 
73—273. 

CHAPTER II. 
THE DEMURRER. 



6i^\ M. Defendant to demur or an- 
swer. 
M.a Act suspending the Code. 
96. When defendant may de- 
mur. 
Demurrer shall specify 
grounds of objection. 
How to proceed if complaint 

be amended. 
Objection not appearing on 
complaint. 



96. 
97. 
96. 



Sec. 99. 



Objection 
waived. 



when deemed 



fe.a Defendant to give security 
in actions to recover real 
property. 

99.6 Notice in oases pending 
March 28, 1870. 

99.C Plaintiff may require seen* 
rities to lustily. 

99.d Judgment on follure to give 
security. 

I •*•— DeitoadaMt to d«mttr or mmgwwir^ 

The only pleading on the part of the defendant is either 
a demurrer or an answer. It must be filed in the office of 
the clerk of the court before which the defendant is sum- 
moned to appear, together with a copy thereof for the plain- 
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tiff, within ten days after the time limited for the appear- 
ance of the defendant : a copy thereof mi>8t be served on 
the attorney of the plaintiff if be sliall have named one in 
the county town, in lien of filing one for him in the clerk's 
office ; or on the plaintiff personally, if he shall have com- 
plied with the provisions of section eighty (80.) If the 
plaintiff shall have failed to file bis complaint within the 
time limited for that purpose, the defendant may move for 
judgment of non-suit. 

If a defendant demur to a complaint or a plaintiff to an answer, 
and afterwards answer or reply, before the hearing on his demurrer, 
such answer or reply overrules the demurrer and waives all objection 
taken thereby excepting only to the jurisdiction of the court and that 
a cause of action is not stated. Hyman v Devereus, 63 — 624. 

A defendant is to answer or demur; if he answers, the plaintiff is 
to reply or demur ; but neither can reply and demur to the same cause 
of action or the same defence at the same time, and if he does so, the 
answer or reply waives the demurrer. Ransom t?. McClees, 64 — 17- 

A plaintiff may elect to be non-suited in every case when no judg- 
ment, other than for costs, can be recovered against him; when a 
judgment other than for cost«, may be had against him, he cannot so 
elect. McKesson v. Mendenhall, 64 — 502. 

A motion for non-suit cannot be made a substitute for demurrer. 
If the complaint does not set forth a cause of action, the defendant 
should demur. He cannot take advantage of a demurrable defect by 
this motion. Andrews v, Pritchett, 66 — 387. 

' A plaintiff may elect to be non-suited after the defendant has moved 
to dismiss for want of jurisdiction upon the judge intimating an opin- 
ion against him. Pescud v. Hawkins, 71 — 299. 

Where defendants are jointly liable, one cannot answer and another 
demur, but all must join either in a demurrer or answer. (See §91, 
ante and note.) Von Glahn v. DeRossett, 76 — 292. 

When the statute of limitations is relied ^upon as a defence, it 
must be set up by answer; it cannot be taken advantage of by de- 
murrer. Green v. North Carolina R. R. Co., 73—524. 

294.a— Section 4 of act siispetocllim; the Code. 

[Acts of 18e»-'60, Chapter 76, Section 4; Acts of IgTO-Tl, Chapter 42, Section 4.] 

The defendant shall appear and demur, plead or answer 
at the same term to which the summons shall be returnable, 
otherwise, the plaintiff may have judgment by default, as 
is now allowed by law. 

The word *^ plead/' used in this statute, was not intended to 
change the system adopted by the Code. Oates v. Gray, 66 — 442. a 

a The effect of this act is somewhat less difflcalt to determine in regard to 
the pleadings than in respect to the summons. The practice has in the main 
become very well settled in regard to It except so far as relates to the filing 
of copies for the defendants, in regard to which see U 70,76ch 766 and note un- 
der I Ski, ante. 
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i 9ft.— >innun defendant nuty demur. 

The defendant may demur to the complaint when it shall 
appear upon the face thereof, either ; 

A demurrer can only be sustained for one of the causes of de- 
murrer specifically set out in this section. Dunn f>. Barnes, 78—273. 

A demurrer under the Code differs from a demurrer at law, in that 
every demurrer, whether for substance or form, is tww a special de- 
murrer and must distinctly specify the ground of objection to the 
complaint, or be disregarded as frivolous; it differs from a demurrer 
in equity in that the judgment overruling it is final, and decides the 
case unless leave is obtained to put in an answer. Love c. Com'rs 
Chatham Co., 64—706. 

It is the object of all systems of procedure and pleadings that all 
cases should be tried upon their merits and every case that goes off 
otherwise than by such a decision, except where one party is grossly 
negligent, is a disgrace, either to the system or to the pleaders. 
Waltson v, Bryan, 64—764. 

Under the old system, upon the overruling of a demurrer, in an 
action for goods sold and delivered, the judgment granted for the 
plaintiff was only interlocutory, and his damages must be ascer- 
tained by the inquisition of a jury. Merwin v. Ballard, 66 — 398. 

A demurrer upon the ground that the complaint fails to set out 
that the plaintiffs constitute a firm and that the debt is due to them, 
as such, and also fails to set out the names of the persons couiposing 
the firm, is frivolous and entitles the plaintiff to judgment on his 
complaint. Cowan v. Baird, 77 — 301. 

Any informality in the demand for judgment is not ground for de- 
murrer, when, in an action for money only, the sum demanded and 
how it is due appear either from the summons or the complaint. 
Dunn V. Barnes, 78—278. 

1. That the conrt has no jurisdiction of the person of 
the defendant, or the subject of the action ; or 

A demurrer to the jurisdiction of the Superior Court in an action 
to recover from an executor the interest of a legatee, is bad when a 
part of the relief sought is to enforce a trust created by contract on 
the 'part of his testator, and not ansing out of the ofiicial duty of 
the executor, or a constructive trust arising out of his fraud. Oliver 
V, Wiley, 75—320; 

Or, where the legacy has been assented to by the executor, and that 
fact appears in the complaint. McParland «. McKay, 74 — 258. 

Wlien an executor assents to a legacy, it becomes a debt, and the 
Superior Court has jurisdiction of it as, a promise to pay. Hodge v. 
Hodge, 72—616. 

The stay law, contained in the Ordinances of June, 1866, and 
March, 1868, is unconstitutional and void, and the Superior Court 
has jurisdiction in the cases embraced by them, and may proceed at 
once; as in other cases. Rodman, J., dissentiente, Jacobs v. Small- 
wood, 63—112; Rives v, Williams, 63—128; Holt «. Iseley, 63—129; 
Swepson v. Chapman, 68 — 180. 

11 
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In an action A brought against a county for a debt due for build- 
ing a bridge, the defendants demurred on the ground that ^^man- 
damns is the only form of action against a county.'* Rodman, J., 
deliTering the opinion, says: ** Where a good cause of action exists, 
a municipal corporation may be sued in the usual form, and its lia- 
bility does not differ, as respects the form of action, from that of an 
indiyidual. What will be the effect of a Jud^ent and how the same, 
will be enforced, are not questions affecting the form of action. '^ 
Winslow V. Com'rs of Perquimans Co., 64—218 

A complaint which alleges that the plaintiff had theretofore ob- 
tained a judgment against the defendant, the record of which had 
been destroyed, is bad ; since the record is the judgment itself and 
no action can be based on it until it is restored. Walton 9. McKes- 
son, 64—77. 

The Superior Court has no jurisdiction when the complaint avers 
that the defendant illegally exacted taxes of the plaintiff to the 
amount of $150, but expressly waives the tort. Winslow v. Weith, 
66—482. 

The want of jurisdiction is not the subject of a ^'plea^^ at all. If 
it exist, it is ground for demurrer. Flack ©. Dawson, 69 — 42. a 

A demurrer for want of jurisdiction can only be sustained when 
the defect appears on the face of the complaint. Bank of Charlotte 
V. Britton, 66—365. 

2. That tlie plaintiff has not legal capacity to sue; or, 

[In the cases following, the demurrerswere drawn under this sub- 
division of the section ahd entertained by the court as such. I ap- 
prehend, however, that they more properly belong under, sub-divi- 
sion 6 and other cases of the same general character, have been placed 



a The language of Mr. Justice Rodman, in this case, is somewliat remark- 
able in its character and tends to produce confusion and uncertainty, rather 
than to enlighten the mind of the reader. Instead of using the nomencla- 
ture of the Code, as he was bound to do in deciding a case under it, he uses 
persistently and inaccurately the term of plea, sometimes as a synonym for 
answer and sometimes, as it would seem, in a sense broad enough to include 
all pleading on the part of the defendant. 

There is no such thing as a " plea " under the Code, and as used at common 
law, it is not synonymous with either "answer" or "demurrer" the only 
" pleadings " of the defendant under the Code. He speaks of " sham pleas," 
instead of "sham and Irrelevant answers and defences," as they are desig- 
nated by the Code. 

"The want of Jurisdiction," he says "is not the subject of a *plea* at all," 
yet it one of the very grounds of objection to the complaint which { 93 ex- 
pressly provides may be taken by answer^ if it does not appear on the fiwje of 
the complaint. The confusion which has been produced by the langfuage of 
this decision has been very great, and is for less excusable in the learned Jus- 
tice than it would be in any of his associates, since, as one of the compilers 
of the Code, he was neoessarily fomillarwith its provisions, and should have 
been careftil to preserve its distinctions. The use of common law terms as 
applicable to the Code pleadings, can only be productive of uncertainty 
both as to what was, at the oonuuon law, and what is, under the reformed 
procedure. 
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under that class. I do not find that any demurrer, strictly upon the 
ground of legal incapacity to sue, has been decided by the court.] 

Where lands are devised to A, with remainder to her children, con- 
ditioned that she has any to live to be twenty-one years old, and upon 
failure thereof to B, B has a sufficient interest to sustain a suit against 
•A to restrain waste, when A has been married twelve years, and has 
arrived at the age of fifty-two years without having given birth to a 
child. Gordon v, Lowther, 76 — 198. 

A party injured by a false return of a sheriff, may sue in his own 
name to recover the statutory penalty for making such false return, 
although the action in which the false return was made, was brought 
in the name of the state to tJu use of such party. Peebles «. Newsom, 
74_473. 

3. That there is another action pending between the 

same parties for the same oause ; or, 

The pending of a former action, between the same parties for the 
same cause, is a good defence in a second action, to be taken ad- 
vantage of by demurrer if it appear in the complaint, and by answer 
if it do not. Harris «. Johnson, 65— 478. 

The action pending, in order to constitute a ground of demurrer, 
must be one pending in some court of this State. Sloan t, McDow- 
ell, 75—29. 

In Olenny. The Farmer*' Bank and others, 72—626, the defendants, among 
other grounds of demurrer, allege, *'That it 1« admitted in the complaint 
that the plaintifiT has other actions pending In this court, by appeal, and yet 
undetermined, against the defendant, for the same cause of action.*' The 
demurrer was overruled in the court below' and in the Supreme Court this 
ruling was sustained, but without giving any distinct reason therefor, or 
even alluding to the grounds of demurrer. 

4. That there is a detect of parties plaintiif or defend- 
ant; or, 

The objection that there is a defect of parties plaintiff can only be 
taken by demurrer. Davidson «j. Elms, 67 — 228. 

The misjoinder of unnecessary parties is a mere matter of surplu- 
sage under the Code, and not a fatal objection. The failure to join 
necessary parties only, is a ground of demurrer for ** defect of par- 
ties." Green v. Green, 69—294; Rowland t>. Gardner, 69—53; 
Righton V. Pruden, 73—61. 

A misjoinder of parties, or of causes of action is a ground of demur- 
rer or it can be taken advantage of by answer, when the demurrable 
matter does not appear on the face of the complaint. A joinder of 
unnecessary parties is not a ^^ defect" but mere surplusage. Bums 
c. Ashworth, 72 — 496. 

In an action brought after the adoption of the Code, for the value 
goods sold and delivered in 1860, it was held that the rule of the Re- 
vised Code, Section 84, Chapter 81, in regard to the joinder of par- 
ties defendant in cases of joint obligations, prevailed, and that a de- 
murrer would not lie for failure to unite them all in the action. Mer- 
win V. Ballard, 65—168. 

An action in the niiture of a Quo Warranto^ for an office, entitled 
*'T. L. Hargrorve, Attorney-General, in the name of the people of 
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said State and on the relation of N. N. Tuck, plaintiff, o.," is well 
brought and a demurrer for defect of parties will not lie. People v. 
Hunt, 78—24. 

Where a mortgagor, under a mortgage containing a power of sale, 
denied his indebtedness to the mortgagee, and conveyed th^ land to 
a third party under an agreement that he should bid it in at the sale, 
and hold it as security for the amount paid, after the sale brought 
suit against the mortgagee, for an account and settlement, and made 
the said third party a defendant also ; Tield not to be a demurrable 
misjoinder. Buie v. Building and Loan Association, 74 — 117. 

A legatee may sue the administrator of the executor of the will of 
her devisor, to have him declared a trustee of specific funds in his 
hands for her benefit, arising from the estate of his intestate's testa- 
tor, and requiring an account of the same. McFarland v. McKay, 
74—258. 

A party, injured by a false return of a sheriff, may sue in his own 
name for the penalty without joining the State or making himself 
relator. Peebles v, Newsom, 74—473. 

A guardian who lends the funds in his hands to a firm of which 
he is a member, taking their note payable to himself, and afterwards 
assigns such note to the husband of his ward in settlement of her 
interest, is not a necesmry party to a suit brought to recover on said 
note. Gudger v. Baird, 66 — 488. 

The wife is not a necessary party to an action brought by her hus- 
band, who is tenant by the courtesy initiate, to recover her lands. 
Wilson V. Arentz, 70—670. 

An action to try the title to an office may be brought by the Attor- 
ney General, on his own information, without joining another claim- 
ant as a relator. People v. Hilliard, 72 — 169. 

An action on the bond of a deceased administrator cannot be 
brought on the relation of the next of kin of his intestate, befoi*e 
appointment of an administrator de bonis non. Goodman v, Good- 
man, 72—508. 

In an action against a bank to recover on bills^ issued as currency, 
it is not necessary to make all the holders of such bills plaintiffs, 
though they may come in, the action being in the nature of a credi- 
tor's bill, and share the recovery. Wilson & Shober t?. Bank of Lex- 
ington 72—621. 

When, in such action, relief is demanded against the stockholders 
also, they, being represented by the bank, need not be made parties 
defendant. Ihid, 

Compare, upon this point, VonOlahn v. Hdrria, 73 — 328, cited 
under § 62 ante^ page 48. 

An action is well brought on such bills against (1) the bank which 
issued them, (2) a bank which agreed to redeem them, and (3) against 
a person who covenanted that they should be redeemed, and the 
stockholders held harmless, all of them being neassary parties to a 
complete determination of the controversy. Ibid, 

When a bond was made payable to A and B, and assigned ^^Pay 
to G trustee for A and B, '' the trustee can sue in his own name and 
without joining his cestui que trust. Davidson v. Elms, 67—228. 

A sheriff is a prc;per party to an action to recover possession of 
land sold by him under execution, when it is alleged that the deed 

S'ven by him has been lost and the execution of a new one is sought. 
cMillan v. Edwards, 75 — 81. « 
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In an action arising out of the fraudulent conduct of a trustee in 
failing to collect a bond given for the benefit of certain parties named 
therein, to compel him to collect the same, both the beneficiaries 
and the personal representatives of the obligors in said bond, are 
necessacry parties and must be made plaintiffs or defendants. Oliver 
T. WUey, 75—380, 75, 81. 

In an action by the debtor to enjoin a judgment creditor from 
selling property on which there are mortgages, the mortgagees are 
necessary parties. Gaster c. Hardie, 75 — 460. 

5, That several causes of action have been improperly 
united; or, 

Causes of action, belonging to any one of the classes mentioned in 
§ 126, may be united in one complaint, but no two belonging to dif> 
ferent classes; so that a complaint which alleges a cause of action 
arising upon contract and also a cause of action in tort, is defective. 
North Carolina Land Co, v, Beatty, 69—329. 

A party, who writes his name across the back of a note after judg- 
ment has been obtained against the maker and endorser, if he makes 
any contract at all with the endorsee, becomes a guarantor, and a 
cause of action against him, as such, cannot be joined with one 
against the maker and endorser. Wooten v, Maultsby, 69 — 426. 

An action to foreclose a mortgage on one tract of land, cannot be 
united with a cause of action to recover possession of another tract, 
in the same complaint. Edgerton v, Powell, 72 — 64. 

An action against a former guardian upon his bond, which alleges 
a failure to account for funds received, and also, a fraudulent com- 
bination to dispose of the real estate of his wards, is not a misjoinder 
since both liabilities arise out of the same transaction, to- wit: the 
guardianship. Adams v. Quinn, 74 — 359. 

The objection that causes of action have been improperly united 
must be taken by demurrer, and cannot be raised by motion. Mc- 
Millan t>. Edwards, 75—81. 

6. That the complaint does not state facts sufficient to 
constitute a cause of action. 

A complaint setting forth as a cause of action, the fact that an 
irregular judgment had been granted aj^rainst the plaintiff and in 
favor of the defendant, and execution issued thereon, in another 
action, is demurrable. The proper remedy is by motion to set aside 
the judgment in the original cause. Foard v. Alexander, 64 — 69. 

In a suit upon a note ffiven for money loaned under an act giving 
the Court of Pleas and Quarter Sessions authority to borrow money, 
''a majority of the justices being present,'* the complaint is bad if it 
fail to state that a majority were present at the time^the loan was 
made. Leak t?. Comm'rs of Richmond Co., 64 — 182, 

Where it appeared by the complaint that the County Court in 
1863, gave the note sued on to obtain money to buy salt for the inhabi- 
tants of the county, which article had become very scarce on account 
of a stringent blockade, held, that such note was void as being ^ven 
in aid of rebellion, and demurrer to the complaint, was sustained. 
Leak v. Comm'rs of Richmond Co., 64 — 188. 
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When it is provided by statute that certain powers might be exer- 
cised by the county courts, a irMJarUt/ of the justice* being present^ in 
setting up a right resulting from such action, it is necessary to aUege 
the presence of such majority, in order to constitute a cause of 
action. Ibid. 

A complaint which alleges that in 1863, the Judge of the Superior 
Court for the county where plaintiff's testator resided made a violent 
charge to the grand jury in regard to reeeif>ing Confederate nkmey for 
dd>te^ theatenin^ to imprison any who refused to do so, and upon motion 
of a judgment debtor of plaintiff's testator, allowed him to have satis- 
faction of the judgment entered by paying into court the amount in 
Confederate money, and sent word to plaintiff's intestate that if he 
did not receive the Confederate money and make the deed he would 
have him sent to Richmand, and that his intestate being old and 
Infirm, and in great fear, received the money and made the deed, 
hM,^ on demurrer to set forth a good cause of action against the 
purchaser of the land. Harshaw v. Dobson, 64 — 384. 

A will giving '^unto my wife Lovey the use and benefit of all my 
estate real and personal during her life, " and also empowering her 
^*to lay out all the surplus funds, consisting of notes and cash, in 
land for her especial use and benefit during her natural life, and, 
after her death to be given to my niece Mary Jane, also a county 
claim of the following amount, $2,578.21 to be appropriated as 
above" gives a remainder in the ** surplus funds'' to Mary Jane, 
whether they were invested in lands or not, and a complaint setting 
forth the facts, in an action brought by the niece, after the death of 
the widow, is good. Charies v, Kennedy, 64 — 442. 

Where a guardian lent trust funds to a firm of which he was a 
member, and took their note payable to himself, though he could 
not under the old system sue upon it at law, an action may now be 
maintained on it by the husband of the ward to whom it has been 
assigned. Gudger v. Baird, 66 — 438. 

A complaint by a husband, which states that he was married to 
his wife m 1841, has had several living children by her, and that she 
acquired land by deed in 1864, is sufficient to show him to be 
tenant by the courtesy initiate, and he may recover the possession by 
action in his own name, though he cannot lease without the consent 
of the wife. Wilson v, Arentz, 70 — 670. 

The allegations that A contracted to sell a certain tract of land to 
B, who paid a part of the purchase money, entered upon the land and 
then sold to C — the land being afterwards sold under execution 
against A, and purchased by D — do not constitute a sufficient cause 
of action, in favor of D, seeking to be subrogated to the rights of 
A in the contract of sale ; since no equity can be sold at execution 
unless it be such as draws to it the legal estate, which it cannot do 
when other equities have attached. Tally «. Reid, 72 — 836. 

A complaint in an action against a county, which does not allege 
that the claim of the plaintiff was presented to the board of commis- 
sioners and either allowed by them, or its audit refused, and, if al- 
lowed, that it was presented to the county treasurer and payment re- 
fused, does not state a sufficient cause of action. Love v. Com'rs of 
Chatham Co., 68—706; Jones tJ. Com'rs of Bladen Co., 78—182. 

In an action to recover cotton claimed as rent, the allegation of a 
contract between A and B, by which B was to cultivate all the land 
he could with one horse, and pay A as rent two bales of cotton — no 
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part of the crop to belong to B until the rent was paid — constitutes 
A a cropper and not a tenant, and entitles B to recover possession of 
the crop from him. Haywood v. Rogers, 78 — 820. 

When the complaint showed that the father of certain of the de- 
fendants had conveyed the lands sued for in fraud, during his life 
time, and said defendants were not in possession, and were not al> 
leged to have made any claim thereto, held, on demurrer, that it stated 
no cause of action as to them. Wall u. Fairley, 78—464. 

A complaint against a sheriff and his bondsmen for a failure to 
collect the taxes due upon a list, which came into his hands previous 
to the execution of such bond and during a prior term of office, as 
sheriff, does not state facts sufficient to constitute a cause of action. 
Coffield f>. McNeil, 78—585. 

A complaint alleged that the agent of the defendant agreed to in- 
sure the life of the plaintifTs intestate for six months, for the sum of 
fifty dollars; that the said intestate paid to said agent the sum of 
forty-five dollars on said ^reement. No wntten application was 
made and no policy issued. The balance of the fifty dollars was not al- 
leged to have been paid and no reason assigned why it was not, Jield, 
on demurrer, not a sufficient cause of action. Barnes v. Piedmont 
Insurance Co., 74—32. 

That the administrator of an executor has funds in his hands, be- 
longing to tlie estate of his intestate's testator, is a good cause of ac- 
tion in a suit brought by a legatee to have him declared a trustee for 
her benefit. McParland v. McKay, 74—258. 

In an action against the sheriff for a penalty for making a false 
return, it is not necessary that it should be alleged to have been 
*' wilfully," '* fraudulently" or ** intentionally" false. The fact 
that it alleges the return to be false is sufficient. Peebles v. Newsome, 
74—473. 

When lands are devised to a daughter A for life and to her child- 
ren, should she have any to live to become twenty-one years old, and 
on failure of children to arrive at that age, then to B, a grandson of 
testator, a complaint setting forth that A is fifty-two years of age, 
has been married twelve years and had no child, and is in possession 
of the lands and committing and threatening waste thereon, is a good 
complaint in an action by B to restrain further waste. Gordon u. 
Lowther, 75—198. 

Lands devised to A, B and C for life, an.l at their death to their 
children, in fee ; Jield, that A and B, having died without issue, C has 
a life estate in the entire tract, and the heirs of the devisor have no 
right to partition during his life. Powell v. Allen, 75 — 450. 

The claim of the University, under Chapter 286 of the Laws of 
1874-'75, to '*all div dends of corporations not recovered or claimed 
by suit by the parties entitled thereto, within five years from the 
time they are declared," is unconstitutional and a complaint based 
on it demurrable. University ©. N. C. R. R. Co., 76 — 108. 

A complaint alleging that the plaintiff waived his right to a home- 
stead by parol and surrendered possession, to a purch«iser for value 
and without notice, shows that he still has a nght of homestead, 
but the same not having been laid off by metes and bounds, the court 
cannot grant a writ ol possession. Littlejohn v. Egerton, 76 — 468. 

A complaint alleging that the defendant was the guardian of the 
plaintiff, has never settled with him, and while such guardian 
irsudulently contrived to convey away the plaintiff's lands, states a 
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good cause of action for an aoconnt and settlement, althonsh it also 
appears on its face that the defendant has been remored from the 
gxiardianship. Adams 9. Quinn, 74 — 859. 

In an action for damages for trespass on real property, it is not 
necessary to describe the premises by metes and bounds, to consti- 
tute a cause of action, whitaker «. Forbes, 68 — 228. 

The vendee of goods, contracted to be delivered at a certain time 
and of a specific quality, may recover for any defect in quality, 
although he may have received and used the goods, if he did not 
discover that they were of inferior quality in time to return them 
without prejudice to himself. Cox v. Long, 09 — 7 ; Howie «. Rea, 
70-^9. 

If an executor, after the lapse of a sufficient time for settling the 
estate of his testator, voluntarily delivers possession of the property 
of his testator to a legatee, he is presumed to have assented to the 
legacy and must allege special circumstances to prove that he was in 
no default, to recover it back. In such a case, where such circum- 
stances do not appear in the complaint, hdd^ on demurrer, not a suf- 
ficient cause of action. Bumpass 0. Chambers, 77 — 857. 

1 06. — DeoBitrrer miist spesliy proonds at otarfeotlon* 

The demurrer shall distinctly 8f)ecify the grounds of ob- 
jection to the complaint. Unless it does so, it may be dis- 
regarded. It may be taken to the whole complaint, or to 
any of the alleged causes of actioti stated therein. 

A defendant may answer to some of the catises of action in the 
complaint and demur to others, but he cannot answer certain allega- 
tions and demur to others, in the same cause of action or defence. 
Ransom v, McClees, 64 — 17. 

A general demurrer that *Hbe complaint does not contain facts 
sufficient to constitute a cause of action " should be overruled, or 
rather, disregarded. This, under the old practice, was a general 
demurrer, which must set forth the matter specifically. The words 
of this section are very broad and include defects in substance as 
well as form, and under them every demurrer which does not dis- 
tinctly spjecify the ground of objection must be disregarded.a Love 
V, Commissioners of Chatham Co., 64 — 706. 

When there is but one cause of action or but one defence, a de- 
murrer to seek cause of action or defence must cover the whole 
ground, or it will be a nullity. Sumner «. Young. 65— S79. 



a I think the view announced in this case and, which has been several 
times repeated more or less explicity, is somewhat too broad. Indeed, the 
weight of authority and Judgment of other courts upon exactly the same 
phraseology, seems to be against the doctrine enunciated in this case. Sec- 
tion 96 requires that the demurrer *' shall Jdlstinotly specify the grounds of 
objection ;'* so that the first inquiry is what is meant by the term ** grounds 
of objection to the complaint" The preceding section specifloaliy enunciates 
six *' objections to the complaint," which may be taken advantage of by de- 
murrer; section 06 provdea that such "objection" may, in certain cases, be 
taken by answer, and section OS provides that if not taken by demurrer or 
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{HiY.— Hwr to proee«d If complaliftt be aaiMiided, 

If the complaint be amended a copy thei-eof must be 
served on the defendant in the manner provided in section 
eighty (§ 80), for the service of pleadings and notices after 
appearance, within twenty days after the leave to amend. 

Compare with $§ 7iia and 766, a/rUe^ and note under § 85. 



answer '^sach objection''* shall be waived. Comparing these, It would seem that 
*' the ground of objection *' was most probably intended to mean the gn*ound8 
of demurrer set forth In section 05, and that the design of this section was to 
require the pleader to state specifically upon which of the demurrable objec- 
tions he relied, rather than to compel him to state the reason or argument, 
upon which his objection Is based. The distinction will, perhaps, more fully 
appear iW>m an illustration. Under the present ruling a demurrer which 
simply stated that " it appeared trota the complaint, that the plalntiflT had 
not the legal capacity to sue,'* would be bad. So to, one stating merely, that 
^it appeared from the complaint that the court had no Jurisdiction of the 
subject-matter of the action;" while If to the first was added," because he 
was not twenty-one years old at the time the summons was issued," and to 
the second " because the sum claimed is under two hundred dollars and is 
due by contract," they would both be good. Yet, in both these cases, the 
ground of objection, is distinctly stated in the form first given, and the words 
added in the latter form, are simply the reasons why the objection is taken. 
But this is still more apparent when we come to consider two classes, which 
arise under the sixth paragraph of section 95, viz : 

(1.) When some fiict, material to the cause of action is not stated in the 
complaint, as in Leak v. Comm'rs of Richmond Ck>unty, cited under i 95, 
sub. 6, ante, in which it was not alleged that a mE^ority of the Justices of the 
county court were present, when an act was done requiring such majority, 
the validity of which was necessary to a recovery by the plaintiff; 

(2.) When the facts, however fully stated, do not and cannot constitute a 
cause of action, as was the case in Powell v. Allen, where the plaintiffs sup- 
posed themselves entitled to partition upon the death of two of the three 
tenants in common for life whose remaindermen they were, cited under 2 95. 

In the Ibrmer case it is not so illogical to require a specification, since the 
omission can be clearly stated and it is perhaps proper to require it, in order 
that the plaintifl^s attention may be called to the specific defect. The pleader 
can say it is insufficient because it fiiils to set out any particular named &tct 
which is necessary to complete the cause of action. In the latter case, how- 
ever, it matters not what may be added to the general formula, *' that the 
complaint does not state fttcts sufildent to constitute a cause of action," it is 
simply tautology— a repetition of the same thought in different words. It 
does not make the denial of the claim that " two and two makeyiv« " any 
more specific to add to such denial the equivalent assertion, " because they 
do make four." In regard to such cases, the ruling that the ground of objec- 
tion given in 2 96, is insufiScient is certainly illogical. The farthest extent to 
which such a rule can reasonably be carried, is to say, that in cases where the 
statement of the cause of action iB/ormaUp defective, that is, that the state- 
ment of tome material tkci has been omitted, the defect must be specified. 
Prom a carefUl compcurison of the cases decided In other Btates, it appears 
that the generally accepted doctrine of their courts i»— 

12 
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2 98.— Objectloii not appMuins on ««mplalnt. 

When any of the matters enumerated in section ninety- 
five (§ 95) do not appear npon the face of the complaint, 
the objection may be taken by answer. 



(1.) That the special demurrer at oommon law Is wholly discarded flrom the 
Code system, and Its office and Ainctlons are subserved by a motion under 
section 104 to strike out ** sham and irrelevant answers and defences/' or 
under section 120, providing for amendment where the pleading is ** so in- 
definite or uncertain that the precise nature of the charge or defence is not 
apparent," or under g 218 providing for Judgment on " ftivolous answers and 
demurrers." 

(2.) That it Is universally held that a demurrer upon the* first and sixth 
grounds, as to Jurisdiction and that the fiacts stated do not constitute a cause 
of action, stated in the language of those sub-divisions, is sufllclent. With 
regard to the other gn*OBnds of demurrer, some courts hold that the demurrer 
should be more specific than the language of the sub-division under which 
it fblls, but the general practice is that such allegation is sufllclent. 

(3.^ That if the demurrer states but one ground of olijectlon to the com- 
plaint, all other demurrable objections are deemed to be waived. 

(4.) That a demurrer interposed to a complaint which contains more than 
one cause of action without specifying to which It applies, will be overruled 
if either is good. 

The practice and the reasons for It, in regard to general and special demur- 
rers, are well stated in an extract from Mr. Pomeroy's work, referring pai^ 
tlcularly to f 105, post. 

" Under the common law system of procedure, the questions of substance 
In the defendants pleas, if the objection appeared on their ftice, were raised 
by a general demurrer, while those of form were raised by a • special demur- 
rer.' The reformed procedure retains the general demurrer for the same pur- 
pose which it subserved at the common law. Where the answbr, as in some 
States, or the new matter in the answer, as in others, does not state Ikcts 
constituting a defence, or counteiwslaim, or set-off, as the case may be, a de- 
murrer, or the ground of insufficiency, is the proper mode of raising and 
presenting the question for decision to the court. Special demurrers, how- 
ever, are utterly abolished. If the defect is one merely of form ; if the de- 
nials, for example,— although sufficiently addressed to the plaintiff's allegsr 
tlons to indicate the Intended Issues,— are so formally defective that it is a 
question whether the denial or denials attempted to be made do in fact ac- 
complish the purpose for which they were designed; or, if the averments of 
new matter In some sort embrace or refer to facts which, if properly pleaded, 
would amount to a defence or counterKilaim, but are stated in such an uncer- 
tain, ambiguous. Inferential manner, that it Is a question whether they can 
avail to the defendant,— in such cases it is settled that the demurrer is not 
the proper mode of reaching the defect. 

Instead of the special demurrer, the codes have substituted the motion to 
make the pleading more definite and certain. If no such motion is made, 
and the plaintiff goes to trial upon the answer as it stands, he will not be 
suffered to raise the objection there for the first time, and to exclude evi- 
dence of the defence or counter-claim on the ground that it is informally 
pleaded." Pomeroy's Rights and Remedies^ 1 606. 

See, also, Swann's Pleadings and Precedents, page 28S, et seq. 
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In an action of trMpass vi et armis begun before the adoption of the 
Code and tried afterwards; hM, that the defendant not having 
availed himself of objection to the non-joinder of a plaintiff by de- 
murrer under $ 05, or answer under this section of the Code, could not 
do so under the plea of the general issue. Lewis «. McNatt, 65 — 68. 

After the defendant had answered and the case had come on for 
trial he moved to dismiss for misjoinder of causes of action. The 
court say : As the defendant did not take the objection by answer or 
demurrer, but answered over to the merits of the action, to tolerate 
the motion would be to allow the violation of the best principles of 
good pleading. It was too late to demur, and there is no rule which 
allows this objection to be taken by motion, at any stage of the ac- 
tion Bums V, Ashworth, 72 — 496. 

In an action to recover land, **the objection for a misjoinder of 
causes of action ''in that two tracts which did not adjoin were em- 
braced in the same cause of action " must be taken advantage of by 
demurrer, if it appear on the face of the complaint, and if not, by 
answer, and cannot be raised by a motion to submit an issue to the 
jury. Durham «. Bostwick, 72—853. 

If no such objection be taken either by demurrer or 
answer, the defendant shall be deemed to have waived the 
same, excepting only the objection to the jurisdiction of 
the court, and the objection that the complaint does not 
state facts sufficient to constitute a cause of action. 

See Lewis t>. McNatt, 65 — 68; Burns «. Ashworth, 72 — 496, and 
Durham «. Bostwick, 72 — 858, as cited under § 98, ante. 

Where iif an action to recover land, the complaint did not state 
that the premises in controversy were wronqfuuy witheld, and the 
defendant did not demur nor raise the question by answer, but 
answered generallv, claiming a right to hold the land ; Jisld^ that the 
doctrine of aider by admissions express or implied, is an essential 
element of every system of pleading, and that the claim of title in 
the answer waived the defect in the complaint. Garrett «. Trotter, 
65—480. 

In an action where the defendant moved to dismiss the complaint 
because the cotut had no jurisdiction, Bynum, J., says: *'By the 

E resent system of pleading the objection to the jurisdiction can now 
e taken only by answer or demurrer — the demurr&r being either writ- 
ten or ore tenus.^^ — Pescud v. Hawkins, 71, 299.a 

The objection that there is a misjoinder of causes of action must 
be taken by demurrer or it is deemed to have been waived. Dur- 
ham «. Bostwick, 72 — 858; Bums e. Ashworth, 72 — 496. 



a Just what the learned Justice means by this extraordinary language I 
am unable to comprehend. The Code provides not only that all pleadings 
shall be written, but In what manner and on what kind of paper, even. 
Tet the Judge says ** the demurrer may be either written or ore tenua P* The 
Code excepts the objection for want of Jurisdiction (Tom those which mutt 
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WheDever it shall appear to the court that a cause of action is not 
stated in the complaint, the action should be dismissed. McDougald 
V. Graham, 76—810. 

If the ground of objection to the complaint does not appear upon 
its face, it can only be taken advantage of by answer. Moore t). 
Hobbs, 77—65. 

{ 99.a^Deftndant to give B^enrity im. a^tttow to reoover real propertjr. 

[Acts of l^eft-TO, Chapter 183, Section 1.] 

In all suits in the Superior Courts for the recovery of real 
property or the possession thereof, the defendant, biefore he 
IS permitted to plead, answer or demur, shall execute and 
tile in the oflBce of the clerk of the Superior Court of the 
county wherein the suit is pending, a bond with good and 
sufficient securities for the sura of two hundred dollars, to 
be void upon condition that the defendant pay to the plain- 
tiff all such costs and damages as the said plaintiff may 
recover in the action . 

{ 99.&— Notice In cases pendlnflf Harold JIG, 18T0. 

[Acts of 186^70, Chapter 193, Section 2.] 

In all cases in which the said action or suit has been com- 
menced but not determined, and the said bond has not been 
filed, the same shall be done upon the plaintiff, or his at- 
torney, giving ten days' notice to the defendant to tile the 
same. 

2 99.C— Plaintllf majr require securities to ^nstU^. * 

[Acts of 186»-'70, Chapter 193, Section 8.] 

It shall he lawful for the plaintiff or his attorney to re- 
quire the securities in sections one and two of this act (§§ 
99a and 996) to justify, or the defendant give better security. 

§ 99.d— Jndgmciit on fUlnre to give security. 

[Acte of 1809-70, Chapter 193, Section 4.] 

Upon failure of the defendant to tile the bond as required 
by sections one and two, (§§99a and 996) or upon failure of 
the securities to justify, as required by section three (§99(?) 



be taken by demurrer or answer, and allows It to be made by motion, at any 
stage of the proceedings. Either his Honor is mistaken or else he is badly 
reported. It is possible, that he mayhave intended to say that the motion to 
dismiss was equivalent to a demurrer ore tenut. This would be a presump- 
tion not warranted by his language, and if true would show a carelessness 
in the use of the terms of our present procedure, which I would not think 
of imputing to him. 
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of this act, the plaintiff shall have jndpaient and execu- 
tion for the relief demanded in the complaint: Provided^ 
That no defendant shall be required to give said bond, if 
any attorney practicing in the court, where the action is 
pending, will certify to the court in writing that he has 
examined the case of the defendant, and that, m his opinion, 
the plaintiff is not entitled to recover, and said defendant 
shall fiirther file an affidavit that he is unable to give said 
bond. 

CHAPTER III. 

THE ANSWER. 

Sec 100. Answer, what to contain. I Sec 102. Demurrer and answer. 

101, Counter-claim; several de* I 108. Sham Irrelevant defences* 

fences, | 

\ 100.— Aaunprert -vrluit to contain. 

The answer of the defendant must contain : 
1. A general or specific denial of each material allega- 
tion of the complaint controverted by the defendant, or of 
any knowledge or information thereof sufficient to form a 
belief; 

Where three only, out of four executors, were sued on an obliga- 
tion of their testator and answered, setting forth that fact, hdd^ 
that the answer could not be set aside on motion as frivolous. Erwin 
fj. Lowery, 64—321. 

If the defences set up in the answer are worthy of serious consid- 
eration, they are not fnvolous. Swepson v. Harvey, 66 — 486. 

The answer must contain a general or specific denial of ea4ih ma- 
terial allegation of the complaint. That is to say, it must deny 
either the whole of Qach material allegation or some material and 
9pedfic part thereof. It is therefore hdd^ that an answer which avers 
that ''no allegation of the complaint is true," is bad. The court 
say : It disregards the best known and most important rules of plead- 
ing. It professes to put in one issue several matters of fact, some of 
which are triable by the court and some by a jury. Such a plea is 
not issuable, and is a sham plea which the court should have stricken 
out on motion. Flack «. Dawson, 69— 42;(a) Schehan c. Malone, 
71—440. 



a The logical dlffbrenco between an answer which says, ** no allegation of 
the complaint is tme,'* or ** every allegation of the complaint is untrue," 
and one which avers that " the first allegation of the complaint is not true," 
Ac, repeating the denial as many times as there are allegations in the com- 
plaint, is not easily perceptible. Why it does not constitute " a general or 
specific denial of each material allegation of the complaint, to say that not 
one of them U true, the decision leaves us to determine as we may. It seems 
to me that none can be given— that the one denial is as complete and perfect 
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An answer that the defendant has *' no knowledge or information 
sufficient to form a belief " as to certain material allegatiohs of the 
complaint, raises a sufficient issi^ and cannot be stricken out as friv- 
olous. Farmers' and Merchants' Bank v. City of Charlotte, 75 — 45. 

2. A statement of any new matter constituting a defence 
or counter-claim, in ordinary and concise language, with- 
out repetition. 

In an action of eiectment begun before the adoption of the Code, 
and tried afterwards, the defendant cannot set up an equitable coun- 
ter-claim, under this section, by reason of subdivision one of $ 8 and 
the provisions of § 402 of the Code. Paither a. Gibson, 03—93. 



as the other, and that to require such denial to be placed in a specific form, 
^ correlative with the numbered allegations of the complaint, is somewhat 
repugnant to the spirit of a Code which seeks to discard form in favor of sub- 
stance. As to the denial of ** a materieU part of an allegation/' it would seem 
as if the judge's mind, running as it eyidently was upon the old practice, 
had foiled to draw the distinction between the connected allegation of a 
cause of action, at common law and a specific allegation of fiftct, under the 
Code. If the pleadings are properly drawn, it is submitted, that there can 
be no denial of a material part of an allegation, where **each material alle- 
gation" of ftict is required to be "distinctly stated and numbered." 

A writer of great clearness and accuracy of thought, in oommenting upon 
an identical section in the Code of Ohio, says : 

" The answer, when it controverts the allegations of thepetition, (complaint) 
may deny generally each and every alleglation of the petition or may specifi- 
cally deny all, or one or more, of the material allegations of the petition. If 
the defendant denies the truth of each and all the allegations of the petition, 
he may say so, without setting forth in his answer, in negative form, the al- 
legations so denied ; and this is called a general denial. 

Effect must be given to the words of the Code, '*each allegation,'' and no 
evasive or ambiguous language, through which the conscience of the defen- 
dant might escape, will be tolerated by the court. And the reason why the 
courts are thus sensitive to- evasion in regard to a denial, general or specific, 
is, that If suitors are compelled to answer squarely to the &cts, it avoids un- 
necessary consumption of time on trial, and brings into the issue such fietcts 
only as are really controverted. 

The Code allows for the sake of brevity only, a general denial. It must be 
HO drawn as to deny each and all the fitots alleged as a cause of action, so 
that the defendant will understand by It, that he is in efiTeot saying the same 
as if he specifically denied the whole series of allegations and focts con- 
tained In the petition. 

A general denial of each **materi{a" allegation of the petition is deemed 
an evasion and bad in form. The dlflTerence, however, between the form of 
the denial and its legal effect, must not be confounded. A general denial 
must, in form, controvert each and every allegation of the petition. The 
legal effect of such a general denial, is to controvert each and every material 
allegation of the petition. This legal effect it is the province of the court to 
determine when the Issue Is tried, and the defendant has neither the capa- 
city or the right to anticipate it."— )8few»n*» Pleadinga and Precedents, page 
218, et seq. 
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A note, assigned after maturity, is subject, in the bands of tbe as- 
signee, to any set-off or otber defence, existing at the time of the as- 
signment, against tbe assignor. Harris 0. Burwell, 65 — 584 ; Martin 
V. Richardson, 68 — 255; Leach ©. Harris, 69 — 532. The contrary 
doctrine was at first held in McConnaughey v. Chambers, 64 — 284 and 
Neal V. Xea, 64 — 678, but it is now settled as above stated. 

Tbe allegation of fraud or mistake in the consideration of the bond 
sued on, could not be set up as a defence at law, but would be ground 
for relief in equity. It is, therefore, a valid counter-claim in an ac- 
tion on the bond. Hall r. Com'rs of Guilford Co., 74 — 130. 

A horse exchanged for land, returned to the owner and upon action 
brought to recover possession, hdd that fraud in the sale of the land 
for which it had been exchanged, was a valid counter-claim against 
theparty obtaining the horse by such fraud. Walsh €. Hall, 66 — 288. 

When the plaintiff files his complaint setting forth any ** transac- 
tion," whether it be a tort or a contract, the defendant may set up 
any claim, which he has against the plaintiff, connected with such 
transaction, and the plaintiff cannot, by calling the transaction in 
his complaint by one name or another, cut off the defendant's coun- . 
ter-claim growing out of it. Bitting «. Thaxton, N- ^99. 72 •^^ ^ iT^/ ^ 

In an action for damages for non-performance of a bond to make 
title, a note given to one of the obligors to induce her to submit to 
privy examination cannot be set up as a counter claim. Utley v, 
Foy, 70—803. 

The new matter constituting a defence or counter claim must be 
set up in the answer and cannot be taken advantage of in any other 
manner. Johnson Ball, 74 — 855. 

When a defendant is sued on a debt due a partnership, he may set 
off against it the individual indebtedness of one or all the partners 
to himself. Sloan v. McDowell, 71—866. 

A counter claim is a distinct and independent cause of action, and 
when properly stated as such, with a prayer for relief, the defendant 
becomes, in respect to the matters stated by him, an actor, and there 
are two simultaneous actions pending between the same parties, 
wherein each is, at the same time, a plaintiff and defendant. Francis 
c. Edwards, 77—271. ^ 

2 101.— Coiuit«r-elalin« 

The counter-claim mentioned in the last section, must be 
one existing in favor of a defendant, and against a plain- 
tiff, between whom a several judgment might be had in 
the action, and arising out of one of the following causes of 
action ; 

1. A cause of action arising out of the contract or trans- 
action set forth in the complaint as the foundation of the 
plaintiff's claim, or connected with the subject of the action. 

Where a vendor of land brings an action for possession against 
his vendee, who has been let into possession, the title being reserved ; 
the latter may set up the contract of sale, and ask for an account of 



Digitized by VjOOQIC 



96 THE CODE — WITH KOTKS AN'D DECISIONS 



the payments upon the purchase money hy eounter-daim in the same 
action. PearsaH v. Mayers, 64 — 549. 

A covenant not to sue the defendant, may be made available by 
the latter, by way of counter-claim, to defeat an action brought in 
riolation thereof. Harsbaw v. Woodfin, 64 — 508. 

A person indebted to the State,, when sued upon such indebted- 
ness, cannot set up as a counter-claim the indebtedness of the State 
to him upon past due coupons of its bonds. Treasurer v. Thompson, 
65-406. 

If representations made by one party to a contract, which may be 
reasonably relied on by the other, constitute a material inducement 
to the contract, are knowingly false, cause loss to the party relying ' 
on them; and such other party has acted with ordinary prudence, he 
is entitled to equitable relief upon such counter-claim. Walsh v. 
Hall, 66--2»8. 

The stipulations contained in a contract in these words, viz: ** A 
B contracts with C D to furnish from 500 to 1,000 bushels of coal 
daily at 6^ cents per bushel, to be measured at the pit; C D to 
furnish timber gratis whenever he may see fit, reserving groves and 
fruit trees, and advance to A B all the money, weekly, necessary to 
pay off the wood-choppers- -coal to be paid for on delivery," are mu- 
tually dependent, and if, without fault on the part of C D, and with- 
out legal excuse the other (A B) fails to deliver the quantity of coal 
agreed to be delivered, C D being sued for the value of the coal, 
&c ., furnished, may properly set up such failure by way of counter- 
claim. Burton v. Wilkes, 66 — 604. 

A defendant is not bound to assert a counter claim in an action 
brought against him, nor will the plaintiff's recovery bar a subse- 
quent action on a cause of action which he might have set up as a 
counter claim but did not. Woody v. Jordan. 69 — 189. 

A claim for services, when once adjusted and allowed by the par- 
ties, cannot be attacked for illegality, when presented as a counter 
claim against the assignee of the party for whom the services were 
rendered. Lusk «. Patton, 70-^701. 

In an action to recover the price of goods sold and delivered, the 
defendant may set up as a counter claim that the goods were not 
such as he contracted to receive ; since he might have had an action 
for damages therefor, even though he had received and used the 
goods. Howie v, Rea, 70 — 559 ; Cox v. Long, 69 — 7. 

Mer« inadequacy of Consideration, without fraud or imposition, is 

no defence to a suit on a bond ; nor is it an objection, even when 

equity is invoked to enforce specific performance ; and much less is 

it an objection when it is invoked to relieve against a contract. 

Winslow V. Wood, 70—430. 

^ A defendant nfay set up as a counter claim any claim arising out 

/ of the transaction set out in the complaint, in his favor and against 

( the plaintiff, whether the plaintiff's action arises upon a tort or a 

\ contract, and without regard to the nature of his own claim. Bit- 

Ming «. Thaxton, 73—541. 

A construction of the term 'transaction" is given in Adams v. 
Quinn, 74 — 359, where it is held that a cause of action against a 
former guardian for an account and one for a fraudulent combina- 
tion to cheat his ward, both arise out of the same transaction^ to-wit, 
the guardianship. See also, cases under sub-section 5, § 95, antej 
and § 126, post, and cases there cited. 
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2. In an action arising on contract, any other cause of 
action arising also on contract, and existing at the com- 
mencement of the action. 

A creditor of one deceased, by note (there being no other debt of 
equal or higher dignity) became purchaser at a sale by the adminis- 
tratrix, and gave bond on that account (in an amount less than that 
of his claim), and this bond constituted the whole assets of the 
estate ; after the bond became due, the administratrix, who, with her 
sureties, was ttien insolvent, assigned it by indorsement, ifor value, 
to one who was, to a small amount, creditor of the estate by account. 
Hdd, that the creditor by note was entitled to bring in his debt as a 
eaunter-claim, against an action upon his bond, whether by the ad- 
ministratrix or her assignee. Bansom v. McClees, 64 — 17. 

The defence of set-on, as heretofore administered has been merged, 
by the Code, in that of counter-claim. Neal «. Lea, 64 — 568. 

Where lessors sued lessees for rent ; Jteld-^ that the latter were enti- 
lied, as a counter-claim, to plead that the lessors had no right to 
make the lease, and that the real owners thereof had brought suit 
against one of the lessees, and would recover damages for its use 
during such lease. McKesscm v. Mendenhall, 64 — 286. 

Where the defendant purchased a note on the plaintiff during the 
week of the trial term of the action, he is not entitled to have it 
applied in satisfaction of the plaintiff's claim. Such a case is not 
embraced by the second clause of this section, because it was not 
** existing at the commencement of the action ;'' nor by the first clause 
of said action, as it is not ^'connected with the subject of the 
action.'' Neither has the defendant any right to an equitable set- 
off upon the mere ground of the insolvency of the plaintiff. Rid- 
dick V, Moore, 65—382. 

A is sued by the executrix of B, on a note given for the purchase 
of land sold by the executrix ; on the trial, A offers as a set-off, 
a judgment paid by him as B's surety : Heldy in administrations 
granted prior to 1st of July, 1869, not to be a counter-claim. Mc- 
Lean «. Leach, 68— 05. 

Although a parol contract to convey land is void by our statute of 
frauds, yet, if the vendee relying thereupon pays the purchase money, 
and makes improvements, he cannot be ousted until the vendor re^ 
pays the purchase money, and makes compensation for the value of 
t^e improvements, and these facts constitute a valid equitable coup^ 
ter-daim in an action by the vendor to recover possession of the land. 
Daniel t>. Grumpier, 75 — 1 84. 

Where a firm brings a defendant into court to answer a claim for a 
debt which he owes them, he may not only require themy but either 
one of them to answer for a debt due him, whether it is connected 
specially with their claim against him, or is an independent claim. 
Sloan & Co. «. McDowell, 71—856. 

See, also, cases under preceding sub-section and under § 100, sub- 
section 2, ante, 

{ lOSI.— Servral Defti&ees* 

The defendant may set forth by anBwer as many defences 
and counter-claims as he may have, whether they be such 
13 
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H8 have been heretofore denominated legal, or equitable, or 
both. They must each be separately stated and numbered, 
and refer to the cause of action which they are intended 
to answer, in such manner that they may be intelligibly 
distinguished. 

Where there are several defences to the same cause of action, they 
may all be pleaded, but each is as separate and independent of the 
other as if contained in different records. Sumner v. Chipman, 
65—628. 

Where an administrator agreed with two other persons that they 
should buy certain articles of personal property, and give their note 
to the administrator therefor, and that the property was to be pur- 
chased for the common benefit of all three of the parties, and that 
each one should pay off and discharge one third part of the note so 
given: HiM, in a suit upon said note by the administrator, that the 
plaintiff could recover but two-thirds of said note. 

A defendant may set up any defence that would have been avail- 
able under the old mode of procedure, either in a court of law or 
court of equity. Clark v. Clark, 65 — 655. 

^ 103.— Demurrer and annrer* 

The defendant may demur to one or more of several 
causes of action stated in the complaint, and answer to the 
residue. . 

But he cannot answer and demur to the same cause of action at 
the same time. Von Glahn v. DeRossett, 76—292. See § 61, ante, 
and note. 

The demurrer, however, must be to an entire cause of action or 
defence, and not to tlie separate allegations of such cause of action 
or defence. Sumner v. Young, 65 — 579. 

See also, cases cited under § 94, ante. 

1 104.— Sluun and Irrelevant defences. 

Sham and irrelevant answers and defences may be 
stricken out on motion, and upon such terms as the court 
may, in its discretion, impose. 

An answer averring that *^ no allegation of the complaint is true,^' 
' will be stricken out on motion as frivolous. Flack v. Dawson, 69 — 42. 

An answer denying *^the complaint and each and every allegation 
therein contained,*' is sham and irrelevant and should be stricken 
out on motion. Schehan v, Malone, 71 — 440. 

See same case under § 100, ante and note. 

See opinion in Moore v. Edmiiton^ 70 — 510, cited in full under 
$ 128, poit. 

The court will not readily decide an answer to be frivolous, which 
was intended to raise a serious question. Erwin v, Lowery, 64 — 281. 
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An answer to a complaint on a covenant for the payment of money, 
executed by the defendants, and alleged to have become the prop- 
erty of the plaintiff by successive assi^ments, which alleges that 
there was a condition underwritten said covenant, to make it void 
if the land for which the covenant was given, was subject to in- 
cumbrances, and that at the time of the execution of the same, 
said land was subject to the lien of an execution against the 
covenantee, and further, that the assignment of the covenant from 
the covenantee was procured by duress and fraud, and while the 
covenantee was mentally incapacitated to contract, and that the 
plaintiff took his assi^ment with full knowledge of these facts, and 
that the plaintiff had caused a previous action on the same in the 
name of the covenantee, to be brought, which had been dismissed, 
and had tiled a bill to compel the covenantee to allow the use of his 
name for that purpose, which had also been dismissed, and that af- 
terwards the defendant had, after a full account with the covenantee, 
procured his release of the cause of action, Tield, that such defences 
are not frivolous, but are worthy of serious consideration. Swepson 
V. Harvey, 66—486. 

In an action against a tax collector for failure to collect and pay^ 
over the county taxes, an answer setting up as a^ole defence a coun- 
ter-claim based on an equal or greater amount of county debts paid 
off and taken up by him ; ?iel^ that the answer should be stricken 
out as a sham defence; since the tax list is in the nature of an execu- 
tion in the hands of the tax collector on which he is bound to make 
the money. Com'rs of Yancey Co. ». Piercy, 73 — 181. 

In an action upon a note made in 1865, a demurrer which alleges 
'^1. That the prayer for judgment does not set out any amount as 
claimed; and 

2. That it would seem that the plaintiff desired to claim the value 
of gold at the time the note was given and not when it fell due ;" **is 
frivolous and should be stricken out as sham and irrelevant. Dunn v. 
Barnes, 73—273. 

A denial of certain of the allegations of the complaint, made in the 
form prescribed, i. «., of '*any knowledge or information thereof, 
sufficient to form a belief," being allowed by the Code of Civil Pro- 
cedure, raises, when interposed, a sufScient issue; and such answer 
cannot be stricken out as a sham defence. Farmers' and Merchants' 
Bank v. City of Charlotte, 75—45. 

When a demurrer is stricken out as frivolous, the plaintiff is en- 
titled to judgment. Cowan f». Baird, 77 — 201. 

See, also, §§ 94, ante, and 128 and 218, poU^ and cases cited under 
them. 
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CHAPTER IV. 

THE REPLY. 



BBC. 106. Reply or demurrer to an- 
swer. 
IO60. Demurrer or reply to an- 
swer under Act suspend- 
ing the Code. 



8ec. 106. Motion for J udgmen t on 1 
swer. 
107. Demurrer to reply. 



{ 105.— Re|^y or demnrrer to amswer. 

When the answer contains new matter constituting a 
connter-elaini, the plaintiff may, within twenty days, reply 
to such new matter, denying generally or specifically each 
Allegation controverted by him, or any knowledge or infor- 
mation thereof sufScient to form a belief; and he may 
allege, in ordinary and concise language, without repeti- 
tion, any new matter not inconsistent with the complaint, 
constituting a defence to such new matter in the answer; 
and the plaintiff may, in all cases, demur to an answer con- 
taining new matter, where upon its face it does not consti- 
tute a counter-claim or defence; and the plaintiff may 
demur to one or more of such defences or counter-claims 
and reply to the residue of the counter-claims. And in 
other cases, when an answer contains new matter constitu- 
ting a defence by way of avoidance, the court may, in its 
discretion, on the defendant's motion, require a reply to 
such new nmtter ; and, in that cat^e, the reply shall be sub- 
ject to the same rules as a reply to a counter-claim. 

When an answer was sworn to before ** A. B., clerk of the Saperior 
^lu^ V^«/^^/^ Court," and the plaintiff replied that A. B. was **not a clerk of the 
Superior Court," and the defendant demurred, the demurrer was sas- 
J^ m^a, tained becaase the title to an office cannot be determined in this col- 

lateral way. Culver t?. Eggers, 68 — 630. 

In case of demurrer to the answer, the question is, whether the facts 
thus admitted, are sufficient to determine the rights of the parties. 
Blackwell u. Willard, 66—555. 

The pendency of another action between the same parties and for 
the same cause, is the subject, at common law, of a plea in abate- 
ment ; under the Code advantage must be taken of it by answer un- 
less it appear on the face of the complaint. Harris v, Johnson, 65-^ 
478; People c. Hilliard, 72 — 169; see § 95, ante, sub-section 4 ; Tuck- 
er t?. City of Raleigh, 75 — 267; Universitv «. Mclver, 72 — 76. 

h demurrer to the answer of the defendant, on the ground that it 
did not state what disposition, if any, had been made of the real 
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estBte of tlie intestate, is insufficient, where it is not alleged m the 
complaint, and did not appear, that there was any real property be- 
longing to the estate. Lee v. Beaman, 78 — 410. 

A demurrer to an answer '^for that it does not state that the en* 
tire personal property of the intestate has been exhausted,^' must be 
overruled, where it is alleged in the answer that **the Confederate 
money thus received was the only assets remaining in the bands of 
the defendant, and that the same is worthless.^' Aid, 

A demurrer upon the ground *^ that the answer does not state by 
whom, nor to whom, nor in what amount refunding bonds were exe- 
cuted," must be overruled when the answer states **that refunding 
bonds were taken from the next of kin according to law,, with sol- 
vent sureties, and filed in the clerk^s office, and that these bonds had 
become insolvent by the results of the war.'' Ihid. 

A demurrer, ''because the answer does not state at what time the 
defendant received Coufedernte money for the property of bis intes- 
tate, " must be overruled, when the answer does state the date and 
tenns of the sale, and that the money was paid when due. Ibid. 

2 105.0— DenoflMrer or i<epljr te musiir«r imcler «Act lispfUMHiig tlM 

[Acts of 1871-72, Chapter 42, Section 5.J 

The plaintiff shall join issue on the demurrer or reply to 
the answer at the same tenn to which such demurrer or 
answer mav lie filed; and the issues, whether, of law or 
fact, shall stand for trial at the next term succeeding the 
term at which the pleadin^^s are completed. 

g IMI. — Hotlom tOT Judfpmcnt on anwrer. 

If the answer contain a statement of new matter consti- 
tuting a counter-claim, and the plaintiff fail to reply or 
demur thereto within twenty days after the filing or ser- 
vice of such answer, the defendant may move for such 
judgment as he is entitled to upon such statement ; and if 
the case require it, an order for an inquiry of damages by a 
jury may be made. 

•I 107«>-D«miarrer to reply. 

If a reply of the plaintiff lo any defence set up by the 
answer of the defendant be insufficient, the defendant may 
demur thereto, and shall state the grounds thereof. 
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CHAPTER V. 

DUTIEB AND POWERS OF THE CLERK OF THE SIJFEBIOR OOIJRT 
IN RELATION TO THE PLEADINGS, AND IN COLLATERAL MAT- 
TERS. 



Uec. 108. JuriBdlction of derk on 

pleadings, Ac. 
Either part7 may appeal. 
Duty of the clerk on appeal 

prayed. 
iMues of law, sent to Judge. 
Party to be heard before 

Judge. 



loe. 

110. 



111. 
112. 



Set, 118. Duty of J odge on appeal . 

114. Judge to keep a docket. 

115. Judgment on matter of fiict 

final : on matter of law- 
may be appealed fyom. 



) 108.— Jiurtfldtotft«n oC elerlL om plendlags, *«. 

The Clerk of the Superior Court ehall have jurisdiction 
to hear and decide on all questions of pracliee and pro- 
cedure, arising in actions brought to this court, and on all 
other matters whereof jurisdiction is hereby given to the 
Superior Court, unless the judge of said court, or the court 
at a regular term tliereof be expressly referred to. 

The Act of March, 1869, ^^suspeDding the Code of Procedure in 
certain cases,'' is not unconstitutional in requiring summons to be 
returnable at term time. McAdoo v. Benbow, 68—461. 

As to return of summons before the adoption of the above act, in 
civil actions, see JohnMn v. Judd, 63 — 498. 

The clerk has jurisdiction of a motion to set aside an execution. 
McAden v. Banister, 63 — 478. 

The summons in special proceedings is returnable before the clerk. 
Tate V. Powe, 64 — 644. 

See Title VII, ante, cases and notes, and also §§ 1 to 6, aniey cases 
' and notes, in regard to the distinctions between civil actions and spe- 
cial proceedings. 

The clerk may make an order for a party to sue as a pauper either 
in the Superior or Probate Court, and as well for a guardian as one 
suing in his own right. Brendle d. Herron, 68—496. 

Consult also, §§ 72 and 72 a^ante, and cases there cited, in regard 
to leave to sue as a pauper. 

The judge has power to supervise and control the action of the 
clerk in passing upon the sumciency of bonds taken in cases pend- 
ing in the Superior Court. Marsh v. Cohen, 68 — 288. 

The Superior Court Clerk is the legal custodian of the records of 
the old County Court, and no one has any right to take them from 
his possession or make any change or alteration in ttiem. Com'rs of 
Forsythe «. Blackburn, 68 — 406. 

It is the duty of the clerk to notify the sheriff whenever a bond 
to stay execution pending an appeal is filed in bis office, in order 
that any execution which may have been issued may be suspended 
and a proper return made upon it. Bryan v, Hubbs, 69 — 423. 
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Until the entry on the docket by the clerk, no appeal from a judg- 
ment rendered in term time is effectual, and such entry must be 
within ten days after the judgment is rendered. Ihid, 

The clerk has power to vacate an attachment, notwithstanding the 
Act of 1870-71, which makes the process returnable in term time. 
Palmer «. Bosher, 71—291. 

Application for an execution to issue on a judgment of more than 
three years standing should be made to the Clerk, and not to the 
Judge of the Superior Court. McKeethan tj. McNeil, 74 — 663. 

i 109.— BitlMr Tpmxty namy appeal. 

Any party may ap]>eal from any decision of the clerk to 
the judge of the court, without bond. 

1^ 109«a— 1Vlfc«n appeal to lie tried. 

[Acts of 1876-77, Chapter 241, Section 5.] 

Appeals to the Superior Court from courts inferior thereto, 
and appeals from the clerks of the Superior Court acting as 
judges of probate or otherwise, shall be to the next succeed- 
ing term of said Superior Court. 

1 110«— Duty at tlie cleric an appeal prajred. 

On such appeal being prayed, the clerk, within three days 
thereafter, shall prepare a statement of the facts of the case, 
of his decision, and of the appeal, and shall sign the same; 
he shall, within the time aforesaid, exhibit such statement 
to the parties or their attorneys on request ; if such state- 
ment is satisfactory, the parties or their attorneys shall sign 
the same; if either party object to the statement as partial 
or erroneous, he may put his objections in writing, and the 
clerk shall attach such writing to his statement, and within 
two days thereafter he shall send such statement, together 
with the objections, and copies of all necessary papers, by 
mail or otherwise if necessary, to the judge for his decision. 

Upon such appeal the judge may review the findings of the clerk 
upon matters of fact. McAden v. Banister, 63— -478. 

An istue of fact made before a probate jud^ must be transferred 
to the Superior Court for trial before a jury; but there are questionsy 
of fact, as motions to vacate an order, in which his findings of fact 
may be reviewed by the judge. Lovinier v. Pearce, 70 — 167. 

This section of the Code (§ 110) has never been applicable to an ap- 
peal from a Probate Judge^ but only to appeals from the clerk to the 
judge in matters of pleading and practice in civil actions, when they 
were returnable before him. Fbia.a 

a Thii section would have been omitted in this compilation of the Code 
under the intimation of the learned Justice, in this case, but for the fiust 
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A motion ta vacate a judgment rendered in the former County 
Courts in a matter touching the administration of an estate, should 
be made before the clerk as judge of probate. Westcott o. Hewlett, 
•7—191. 

If issues, both of law and fact, are raised before the clerk by the 
pleadings in a Special Proceeding, he should transfer the case to the 
eivil issue docket for trial of the issues, both of law and fact, at the 
ensuing term of said court. Jones v, Hemphill, 77 — 42; McAden v. 
Banister, 68—478. 

{ 111.— iMmes oC law sent to Jnd^^. 

When any Is^ue of law &hall be joined on the pleading& 
before the clerk, he shall, within ten days thereafter, send 
by mail, or otherwise, if necessary, to the judge of the 
court, a copy of the record, for hearing and decision by 
him. 

Where an appellant elects^ under C. C. P., § 490, to carry a case 
from the Probate Court to the judge in vacation^ it is still within the 
discretion of the latter to hear it in term timey and tiee f)er$a. Row- 
land V, Thompson, 64 — 714. 

In case of such an appeal, if there be a further appeal from the 
judge to the Supreme Court, the latter tribunal can review no point 
before the Probate Court that was not passed upon by the judge of 
the Superior Court. Ibid. 

Such issues can only be sent to the judge of the district in which 
they are pending; but a judge who exchanges districts with another 
for a whole riding or a series of courts, becomes the judge of the 
district for all purposes during the time he is engaged in holding 
•uch courts. Beart). Cohen, 65 — 511. 

Where in a special proceeding to make real estate assets, before a 
Probate Judge, a demurrer is filed to the complaint, the issue of law 
raised thereby should be certified to the judge at Chambers. Jones 
t. Hemphill, 77-^2. 

119.— Par^ to be Iteard betorc Judfl^e. 

The attorney of either party may endorse on the state- 
ment of any appeal, or on the copy of the record of any 
issue seiit to the judge, a request to be heard before him on 
such matter. 



that I am unable to reconcile bis somewhat sweeping: agsertion in regard to 
its application, with the provisions of Chapter 93 of the Acts of 1868-'69, and 
am unable to resist the conviction that it was made without his having suf- 
ficiently considered that act. Section 6 of the act above referred to, expressly 
applies all the provisions of the Code of Procedure, excepting those specified, 
U> atl JSfpecicd Proceedingt^ and I am unable to see anything in the Act refer- 
red to by his Honor, to conflict with or limit that provision. If not, then 
■ectioD 110 must still apply to special proceedings, as I think it does. 
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ItUU—IHttf •rjMdce •m appeal. 

[Amended by Acts of 1868-'60, Chapter IM, Section 5.J 

It shall be tlie duty of tlie judge on receiving a state- 
ment of appeal from the clerk, or the copy of the record of 
an issue of law, to decide the questions presented as early 
as may be. But if he shall have been informed in writing, 
by the attorney of either party, that he desires to be heard 
on the questions, the judge shall fix a time and place for 
such hearing, and give the attorneys of both parties rea- 
sonable notice thereof. He sliall transmit his decision in 
writing, endorsed on, or attached to, the record, to the clerk 
of the court, who shall immediately acknowledge the receipt 
thereof, and within three days after snch receipt, notify 
the attorneys of the parties of the decision, and on request 
and the payment of his legal fees, give them a copy thereof; 
and the parties receiving snch notice, may proceed there- 
after according to law. But no judge shall be required to 
return any transcript, decision or appeal, order made on 
iiiotion or petition, or other matter to the clerk, or another 
party, unless there shall have been forwarded to him suffi- 
cient money or stamps to defray the postage on said returns. 

In an appeal from the ruling of the clerk on a demarrer to an ap- 
plication before him to make real estate assets, the judge has no power 
to g^nt license to sell. He should transmit his decision to the clerk 
with leave to the defendant to answer if he chose to do so. The ap- 
peal gives the court jurisdiction for no purpose, beyond the decision 
of the demurrer. Jones v, Hemphill, 77 — 42. 

1 114.— Jud^e to keep a doekmU 

The judge shall keep a docket, in which shall be entered 
the title of every case brought in any manner before him 
out of term, every motion made therein before him, and a 
copy of every order and judgment rendered by him ; and 
in case the original of any order or judgment of snch judge, 
shall be lost or destroyed, a copy from such docket, certi- 
fied by the judge, shall be received as evidence of such or- 
der or judgment in place of the original, and with the same 
effect, for all purposiis. 
14 



Digitized by VjOOQIC 



106 



THB CODB — WITH NOTBS AND DECISIONS. 



C«<»f«.— Whether the Act sus^nding the Code in certain cases, 
may make it unnecessary for the judge to keep a docket, and make 
the entry of judgments in dfdl actions, in vacation irregular. Gra- 
ham «. Charlotte & 8. C. R. R. Co., 64—681. 



$ 115.— -Jodflpnent on nuittor of tmet 
appealed front. 



I on vamtUr of lawy vamy Ibe 



The said judgment on issues of fact shall be final ; any 
party within ten days after notice of such judgment may 
pray an appeal to the Supreme Court of the State from 
such judgment, upon any matter of law or legal inference 
therein, under the regulations provided for appeals in other 
cases. But execution shall not be suspended until the un- 
dertakings required by the provisions of Title XIII of this 
Code, entitled " Of Appeals in Civil Actions," shall have 
been given as required. 

On such an appeal the Judse of the Superior Court is bound to 
hear any testimony that would have been competent before the clerk. 
McAden v. Banister, 63 — 478. 

CHAPTER VI. 

GENERAL RULES OF PLEADING. 



Skc. 110. Pleadings to be subsoribed 
and verified. 

117. Pleadings, how verified. 

118. Items of account; particu- 
lars. 

119. Pleadings, how construed. 

120. Irrelevant or redundant, 
indefinite or uncertain 
matter. 

121. Judgments, how to be 
pleaded. 



Sec. 122. Ck)ndltlon8 precedent, how 

to be pleaded * instrument 

for payment or money only. 

123. Private statutes, how to be 

E leaded, 
ibel and slander, how 
stated In complaint. 
Answer in such cases. 
What causes of action may 
be Joined in the same com- 
plaint. 
127. Allegation not denied, 
when to be deemed true. 



124. 



125. 
126. 



1 116.— PlMidlnifa to be mabaoribed and Terlfled. * 

Every pleading in a coui't of record, must be subscribed 
by the party or his attorney ; and, when any pleading is 
verified, every subsequent pleading, except a demurrer, 
must be verified also. 

This section is not affected by the act ^'suspending the Oode.^^ 
Haywood v, Bryan, 68 — 521. 

A pleading which is amended in any material part after verifica- 
tion, IS regarded as not verified : therefore, the subsequent pleadings, 
need not be verified. Rankin v. Allison, 64 — 678. 

When, in an action against both the landlord and tenant, to re- 
cover possesion, the tenant fails to swear to his answer, when the 
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complaint is yerified, the plaintiff may take judgment against him ; 
bat cannot have execntion against him, until the further order of the 
court, which will not be made until after the trial of the issues be- 
tween him and the landlord defendant. The damases against the 
tenant will be a matter of inquiry at the trial with the landlord, or 
separately, as the court may direct. Harkey «. Houston, 66 — 187. 

The verification must be to the effect that the same is 
true to the knowledge of the person making it, except as to 
those matters stated on information and belief, and as to 
those matters he believes it to be true ; and must be by 
affidavit of the party, or if there be several parties united 
in interest, and pleading together, by one at least of stich ^^^ ,^ 
parties acquainted with the facts, if such party be within ^^ 
the county where the attorney resides, and capable of mak-^ ^ ^ 
ing the affidavit. The affidavit may also be made by the 
agent or attorney, if the action or defence be founded upon 
a written instrument for the payment of money only, and 
such instrument be in the possession of the agent or at- 
torney, or il all the material allegations of the pleading be 
within the personal knowledge of the agent or attorney*. 
When the pleading is verified by any other person than the 
party, he shall set forth in the affidavit his knowledge, or 
the grounds of his belief on the subject, and the reasons 
why it is not made by the party. When a corporation is a 
party, the verification may be made by any officer thereof; 
and, when the State, or any officer thereof in its behalf, is 
a party, the veritication may be made by any person ac- 
quainted with the facts. The verification may be omitted 
when an admission of the truth of the allegation might sub- 
ject the party to prosecution for felony. And no pleading 
can be used in a criminal prosecuiion against the party, as 
proof of a fact admitted or alleged in such pleading. 

1 118.— -Items •f aooouAti partieiil*rs to lie ftamlalied urben. 

It shall not be necessary for a party to set forth in a 
pleading the items of an account therein alleged ; but he 
shall deliver to the advei%e party, within ten days after a 
demand thereof in writing, a copy of the account, which, 
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if the pleading is verified, must be verified by his own 
oath, or that of his agent or attorney, if within the per- 
sonal knowledge of such agent or attorney, to the eflfect that 
he believes it to be true, or be precluded from giving evi- 
dence thereof The eourt, or the judge thereof, may order 
a furtheraccount when the one delivered is defective: and 
the court may, in all cases, order a bill of particulars of the 
claim of either party to be furnished. 

{ 119.— PlcwdtngSy Ifto^r c«iistra«d« 

In the construction of a pleading for the purpose of deter- 
mining its effect, its allegations shall be lil>erally construed, 
with a view of (to) substantial justice between the parties. 

Moore v.^tE^miston, 70 — 510; see opinion in full under § 128 im^. 

When the defendant, by demurrer, points out the defects or the 
complaint, and the plaintiff then fails or refuses to amend, as he 
would be allowed to do, he is not taken by surprise, and has no 
right to claim a benefit in the Supreme Court, which he has refused 
in the court below. Nor would substantial justice be done to the 
parties by a construction of the plealings so liberal as to hold that 
the demand here (the averment being simply *Uhe same has been 
demanded before the bringing of this action,") was both made upon 
the proper officer, and after a compliance with all the pre-requisites 
to a valid demand. Jones v. Com'rs of Bladen Co.. 78-— 182. 

In case of ambiguity and uncertainty in pleading, the words are to 
be taken most unfavorably to the party using them. Wright v Mc- 
Cormick, 67— 27.a 

{ iJiO.— Irrele-Fant or redfindmwt— inctoHnite or umoertaln matter. 

If irrelevant or redundant matter be inserted in a plead- 
ing, it may be stricken ont, on motion of any person ag- 
grieved thereby. And when the allegations of a pleading 
are so indefinite or uncertain that the precise nature of the 
charge or defence is not apparent, the court may require 
the pleading to be made definite and certain by amendment. 

Flack o. Dawson, 69 — 42; see case and note under § 100, ante; 
Moore «. Edmiston, 70 — 610; see opinion in full under § 128, pott. 



a This was the rule of the common law, but Is inconsistent with the spirit 
of the Code. If the pleading Is so amblguoas and uncertain as not to dis- 
close the precise nature of the charge or defence, the court should require 
it to be made certain, under 2-120. If it bt not so uncertain and indefinite, 
it should be construed as ordinary language and according to its usual im- 
port. See a discussion of this question in the note under { 91, ante. 
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The court has power to strike out an answer, or complaint, or any 
allegations of the same, whenever it appears that they are irrelevant 
or frivolous under §§ 104, 120 or 218 of the Code. Coin'*rs of YanceT 
Co. V Piercy, 72—181. 

An answer denying '^the complaint and each and every allegation 
therein contained, is a sham *^ plea,*^ and should be stricken out on 
motion. Schehan «. Malone, 71 — 440. See note under § 100, ante. 

I IJU.— JiadsmentSy ]&«^r to be pleaded. 

In pleading a judgment or other detennination of a court 
or officer of special jurisdiction, it shall not be necessary to 
state the facts conferring jurisdiction, but such judgment 
or determination may be stated to have been duly given or 
inade. If such allegation be controverted, the party plead- 
ing shall be bound to establish, on the trial, the facts con- 
ferring jurisdiction. 

f ld9«— 0«ndltl«ns preeedent— ^ow to be pleoded— tnetnutteiit fbr pajr* 
stent of monejr only. 

In pleading the performance of conditions precedent in a 
contract, it shall not be necessary to state the facts showing 
such performance; but it may be stated generally that the 
party duly pertbrraed all the conditions on his part; and if 
such allegation be controverted, the party pleading shall 
be bound to establish, on the trial, the facts showing such 
performance. In an action or defence founded upon an 
instrument for the payment of money only, it shall be suf- 
ficient for the party to give a copy of the instrument, and 
to state that there is due to him thereon, from the adverse 
party, a specified sum which he claims. 

I lJ13.--PiiTmte statntee— bo^r to be pleaded. 

In pleading a private statute or a right derived there- 
from, it shall be sufficient to refer to such statute, by its 
title and the day of its ratification, and the court shall 
thereupon take judicial notice thereof. 

The court is required by this section of the Code to take judicial 
notice of any private statute, which is referred to by its title: so that 
a complaint, which refers in this manner to a statute by which the 
plaintiff claimed to have been incorporated, is to be regarded as set- 
ting forth such statute in full, as a part of the cause of action. Trus- 
tees N. C. Endowment Fund v. Satchwell, 71- 111. 
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Id an action for libel or Blander, it shall not be necessarj 
to state in the complaint any extrinsic facts, for the purpose 
of showing the application to the plaintiff, of the defama- 
tory matter out of which the canse of action arose; but it 
shall be sufGcient to state generally that the same was pub- 
lished or spoken concerning the plaintiff; and if sacb alle- 
gation be controverted, the plaintiff shall be bound to es- 
tablish, on trial, that it was so published or spoken. 

In case of a demurrer to a complaint in an action for Hbel, upon the 
ground that it was *^ too rague and indefinite to warrant a judgment,*' 
the court say, Rodman J., delivering the opinion: ** This section was 
intended to do away with the refined and subtle distinctions, which 
had found a place in the common law pleadings in actions for libel. ^ 
When the complaint alleges, that ''Hhe defendant published con- 
cerning the plaintiff in a newspaper, &c., a certain article contain- 
ing the false and defamatory matter following, <&c., it sufiSciently 
avers that the defamatory matter was concerning the -plaintiff. Car- 
son V, Mills, 69— 122.a 

In the actions mentioned in the last section, the defend- 
ant inajy in his answer, allege both the truth of the matter 
charged as defamatory, and any mitigating circumstances to 
reduce the amount of damages; and whether he prove the 
justification or not, he may give in evidence the mitigating 
circumstances. 

An answer alleging that the defendant *^did not speak the words, 
charged with malice, but that he was informed and believed them 
to be true in substance and effect,** stating the grounds of his belief, 
and alleging that he ^^did not admit that the words charged were 
spoken within six months before suit brought;** amounts under the 
Code to pleading justification and the statute of limitation. See 
opinion in full under § 128, post, Moore v, Edmiston, 70 — 510.ft 



a It will be observed that this case is an evident departure firom the rule 
stated in Wright v. MeOormick^ cited under 2 120, om/e, and intimated in some 
other oases, to-wit : that in case of any ambiguity the pleading is to be taken 
most unfovorably to the defendant. Had the same rale been followed in 
this case, the decision must have been reversed. 

6 Nothing could better illustrate the spirit and purpose of the Code, than 
this case. The complaint is at once perceived to be &taUy defective under 
the common-law rules, and the mind of the pleader trained exclusively un- 
der that system. Jumps, almost instinctively, to the conclusion that it is In- 
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2 lji6«— l¥lftat oaiBMS of MBtton wmmy Ibe Jolm^ In Ow mum Mmplatet. 

The plaintiff may unite in the same complaint several 
causes of action, whether tboy be such as have been here- 
tofore denominated legal, or equitable, or both, where they 
all arise out of, 

The provision, in our present constitution, by which the distinc- 
tions between actions at law and suits in equity is abolished, and the 
subsequent legislation, affects only the mode of procedure, and leaves 
the pnnciples of law and equity intact. The courts, as now consti- 
tuted, give relief, not merely to the extent, and in the cases where it 
was heretofore given by the courts of law, but also, to the extent and 
in the cases, where it was heretofore given by the courts of equity ; 
in other words, the principles of both systems are preserved, the only 
change being that these principles are applied and acted on in one 
court and under one and the same mode of procedure. Lee o. Pearce, 
68—76. 



sufficient ander the Code. There is no doubt that the Rame facts must be 
denied and the same averments made, In order to set up the pleas of Justifi-^ 
cation and of the statute of Umitations, under the Code as at common law, 
but the question Is as to what eonstUntet such denials and averments. Un* 
der the common-law rule where every intendment was taken ai^lnst the 
pleader this answer could not stand, becatue it \s possible to construe the 
words evasively or as having another or no definite meaning. The defences 
are insufficiently alleged, when tried by that rule, because, with the most 
un&vorable construction the one does not aver beyond possibility of ques* 
tion, the truth of the words charged; nor the other declare beyond all room 
for doubt, that the time limited for the bringing of such actions, had expired 
before the summons in the ca«e was issued. 

Yet, under the rules of the Code, its sufficiency is at once apparent. "Ordi- 
nary language" to be "liberally construed in furtherance of substantial Jus- 
tice," is the touchstone which it requires us to apply. Judged by this rule, 
what is the plain import of the answer? What would we understand by 
such an averment written or printed in a matter not connected with plead- 
ing? What would we take such language to mean in the ordinary Inter- 
course of man with man. In all matters unconnected with courts? What 
must the plaintiff have understood the answer to mean, using this rule to 
guide his judgment? Applying this rule, It Is at once evident that the plain- 
tifl could not have understood the defendant to intend to do otherwise than 
set up these pleas. In regard to the time at which the language charged 
was uttered, the words of the answer would be utterly meaningless unless its 
intention was to set up the objection of the statute of limitations, which It 
was apparently intended to do. 

This appeal was the reasonable fruit of the doctrine announced, without due 
deliberation by the court, in Parteley v. Nicholson em^. Gates v.Orap, (see ante, 
1 91, oases and notes,) in which it was held that the principles of common law 
pleadings and eonsimctUm were not abrogcOed, but orHy their forms; and that 
these principles and " the same certainty of allegation " were applicable to 
tiie olvll action. I have before pointed out the distinction between " the 
same certainty" under the common law principle of adverse Intendment, 
and the Code principle of ordinary language, construed in furtherance of Jus* 
tioe. See note under } 91, anU, 
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** rhe distinctioD between actions at law and suits in equity icf 
abolished, and there shall be bot one form of action, ^ in the consti- 
tution and a)l legislation based on it, must be taken to affect only 
Che farm of procedure and to leave intact the principles, which, from 
the nature of the proceeding, must, of necQMity, be applied, whether 
In a court of law or a court of equity. Haughton v, Newberry, 69 — 
456. 

1. The ftamo tmnsaction ; or transactions ci>nnected with 
the same subject of action ; 

A plaintiff cannot, however, unite a cause of action against A and 
B as the maker and endorser of a note, with a cause of action against 
C, as the guarantor of a judgment rendered on such note. Wooten v, 
Maultsby, 69—462. 

Nor a cause of action based on the contract of one defendant with 
a cause of action on the fraud of both in procuring said contract. 
N. C. Land Co. v. Beatty and Bennett, 60— 829.a 



a This subdivision of this section, is without doubt one of tbe most diffl- 
cult provisions of tiie Code, to construe generally, and it is entirely safe to 
say that the reasoning of the court in this case, falla for short of a satisfiuy 
iory analysis of its langoftge or a general elimination of its import. With' 
out questioning the accuracy of the decision in this case, I desire to consider, 
briefly the reasoning of the decision and the import of this provision. In so 
doing I shall make tree use of the very excellent analysis of this provision 
given by Mr. Pomeroy, I465et seq., of his Rights and Remedies. 

There are three terms which are to be construed before we can arrive at the 
real purport of the clause, or determine the classes of actions to which it 
applies, viz : "transactions," "subject of action,'* and "connected with." Of 
these terms, "transaction " is deflned to be the act of transacting or conduct- 
ing any business." It dlflTers f^om event or action, by its element of mutual- 
ity and its power of representing a continued series of acts having some 
common feature or purpose. A transaction Is a thing done, by two or more, 
and may be made up of numerous Independent acts, which may or may not 
be simultaneous, but which have somecomnfton element or purpose, which 
gives to the collective acts the idea of unity. 

"Subject of action " has evidently been very frequently confounded by our 
court, with the "cause of action," and sometimes with the "object of the 
action." It must be evident f1*om a consideration of the entire section, that it 
cannot be synonymous with either of them, and that it refers chiefly, to the 
material matters, the title or possession of which, is the subjet^t of contro- 
versy. It is almost. If not quite synonymous with the subrfect-matter of the 
action," of the old practice; meaning the material ol^ect, some relation of 
which, is sought to be affected by the controversy. 

These two deflnitions are not only consistent but serve to aid us In deter- 
mining the force of the other term— "connected with." Several " transac- 
tions " may be " connected " with one " subject of action." Or, in other words, 
several series of mutual or correlative acts, may attach to, or have reference 
to, one material object, the ownership or possession of which may be the pur- 
pose or object of the controversy. As, for instance, suppose A to make a mort- 
gage by parole to B, by purchasing from him a horse to become his own upon 
payment of the purchase money : Afterwards A sells bis interest in the 
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The objectioa of a misjoinder of caases of action must be taken by 
answer or demurrer, and if not taken by either, cannot be taken by 
motion upon trial. Bums «. Ash worth, 12 — 496. 

To a complaint which charged the defendant with (1) harboring 
and maintaining his wife ; (2) the conversion of personal property to 
which the plaintiff was. entitled juremariti; (3) inducing the wife, 
while harbored and maintained to execute to the defendant a deed 



horse to C, after tbe animal ham received serious Injury, not dUclosing the 
claim of B, and C executes a mortgage upon the animal to D, not surrender- 
ing possession. In an action by B to obtain possession of his property, the 
horse would be the subject of the action, and B's reserved tiUe, together with 
the failure qfAto pcty the jnt/rchaae money, the '* cause of action." The pur- 
chase of the horse by A would be one transauAUm, the sale to C another, and 
his mortgage to D, a third; all *' connected with " the subject of the action, 
and their various rights liable to adjudication in one action, in consequence 
of this relation. In aid of this view, Ik the fact that the Code provides for 
mutual Judgments between plaintiffs or defendants, allows the interpleader 
of any party having an interest in the controversy, provides that all parties 
having like interests in the subject of the action musthe made plaintlflb, and 
that all who have an adverse Interest may be made defendants, or may make 
themselves defendants. In short, makes ample provision for the complete 
atlUustment of Just such intricate questions of right In regard to a particular 
subject, as might arise in the case used as an example. It is true, that all 
these arise out of several contracts, but they are not mutual or connected 
contracts, except so far as they all relate to the subject of the action, to-wlt, 
the horse. But why not, for the same reason, the tort arising from the dam- 
age of the horse while in A*s possession? 

The learned Justice who delivers the opinion of the court, in this case, 
says: " It cannot be possible that all these numerous actions, between dif- 
ferent parties and having no connection, except that the subject of all is the 
same horse, can be united." 

Yet, why not, if we lay aside the common law restriction of actions? Is 
there any reason why all claims to the same property should not be decided 
in one action, by making the proper parties, as well as allow A and B to de- 
cide their controversy, and then let the other conflicting interest's be decided 
in other actions ? The whole scope and tendency of the Code is to decide all 
possible conflicting interests in one action. There is no more reason why a 
cause of action for fraud in the warranty of a horse, and one for breach of 
contract In the trade in which the warranty was made should not be Joined, 
than there is why two dissimilar contracts, should not be united In one 
complaint, if the tort and the contract arise out of the same transaction, or 
aflTect the same thing which must be the subject of the action. 

It may be difficult, in many instances, to determine when causes of action 
arise out of the name transaction or when they arise from transactions con- 
nected with the same subject of action : and on account of this dlfl9caUy the 
line is not attempted to be drawn with great accuracy, and very much is left 
to the discretion of the court in each particular case. At the same time, 
while the line is thus left open to construction, a court should be very care- 
mi about declaring causes of action to be improperly Joined, especially when 
they are between the same parties, or where the only eflTect of such declara- 
tion must be to multiply suits. 

Bee, in connection with this subject, {{ 80, 61, 02 and 91, ante, with notes and 
cases thereunder. 
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for Innd nnder which he had received the rents and profits; and (4) 
converting to bis own use certain articles of personalty named in a 
marriage settlement between the plaintiff and his wife, the defend- 
ant demurred form is joinder of causes of action, which was overruled 
below, and that ruling sustained in the Supreme Court. Hamlin t. 
Tucker, 72 — 502.a 

So too, a cause of action for failure to account, may be joined with 
one for combination to defraud in conveyance of his ward's lands, 
in an action against one who has been a guardian of the plaintiff. 
Adams v. Quinn, 74—359. 

Compare with this, the reasoning in Sumner v. Chipmcmy 65 — 628, 
in which it is decided that, *^ where there are several drfence^^ each 
is as separate and independent as if contained in different records." 

2. Contract express or implied ; or 

A note for less than two hundred dollars may be united with an 
open account to make up a sum sufficient to confer jurisdiction upon 
the Superior Court, and such complaint is not objectionable, either 
on account of the misjoinder, or on account of each cause of action 
being for less than two hundred dollars. Sutton «. McMillan, 72 — 
102. 

3. Injuries with, or without force, to person and property, 
or either ; or 

4. Injuries to character; or 

5. Claims to recover real property, with or without dam- 
ages for the withholding thereof, and the rents and profits 
of the same ; or 

A cause of action to foreclose a mortgage on one tract of land can- 
not be joined with a cause of action to obtain possession of another 
tract. Edgerton u. Powell, 72 — 64. 



a It will be amusing and instructive, also, to compare the reasoning of the 
court in this case, Pearson C. J., delivering the opinion, with that delivered 
In the N, C. Land Oo. v. BeaUy and Bennett, cited above and commented on 
In the preceding note. It may be well to observe, that so far as causes of ac- 
tion, are concerned, there could not be a greater repugnancy under the com- 
mon-law rule, than in this case. In the former case, there was also a difTer- 
ence of parties, which may have affected the decision of the court, though 
the opinion is not based on it, to any extent. 

Says the Chief Justice : *' In our opinion this case is embraced by { 126, of 
the Code. The purpose of that section being to extend the right of plalntiflk 
to Join actions, not merely by including equitable as well as legal causes of 
action, but to make the grounds broad enough to cover all comet oj acHon^ 
which a plaintiff may have against a defendant arising out of the same 
** tulbiect of action^'* so that the court may not be forced * to take two bites at a 
cherry,* but may dispose of the whole subject of controversy and its ind- 
denta and corollaries, in one action. Should the action become so complica- 
ted and conftised as to embarrass the court, the remedy is, that the court 
may, ex mero motUf reftise <o pass upon matter not germaln to the principal 
■abject of the action." 
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6. Claims to recover personal property, with or without 
damages for the withholding thereof; or 

A cause of action ari8in|r on joint contract as a partner, may be 
joined with a personal liability for the conversion of the plaintiff 's 
ffoods, provided^ the plaintiff waives the tort embraced in such tak- 
mg. Logan v, Wallis, 76—416. 

A cause of action founded on a tort cannot be united with one 
founded on a contract. Udd.a 

7. Claims against a trustee, by virtue of a contract, or by 
operation of law. 

Bnt the causes of action so united must all belong to one 
of these classes, and except in actions for the foreclosure of 
mortgages, must affect all the parties to the action, and not 
require different places of trial, (J) and must be separately 
stated. In actions to foreclose mortgages, the court shall 
have power to adjudge and direct the payment by the mort- 
gagor of any residue of the mortgage debt that may remain 
unsatisfied after a sale of the mortgaged premises, fn cases 
in which the mortgagor shall be personally liable for the 
debt secured by such mortgage; and if the mortgage debt 
be secured by the covenant or obligation of any person 
other than the mortgagor, the plaintiff may make such 
person a party to the action, and the court may adjudge 
payment of the residue of such debt remaining unsatisfied 
after a sale of the mortgaged premises, against such other 
person, and may enforce such judgment as in other cases. 

Any namber of causes of action may be embraced in one complaint, 
provided they all belong to any one of the classes named above. 
Sutton V. McMillan, 72—102; Land Co. c. Beatty and Bennett, 69— 
829; Logan©. Wallis, 76—416. 

The causes of action must each affect all the parties to the action, 
except in case of actions to foreclose mortg^es. fiand Co. v. Beatty, 
(59—829; Logan «.* Wallis, 76—416. 



a See eases and note under subsection 1, supra, 

6 There does not seem to have been any abjudication upon the condition 
affixed to the Joinder of causes of action, tliat they must all be triable In the 
same county. The amendment of { 68 so as to allo)^ suits to be brought to the 
counties where either the plaintiff or defendant resides, renders this pro- 
vision much less Important than It would otherwise have been. 
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{ 15iT«—- Allegation not denfted—Driken to be d— n >cd tnte. 

Every material allegation of the complaint not contro- 
verted by tlie answer, as prescribed in section ninety-seven, 
(§ 97) and every material allegation of new matter in the 
answer, constituting a counter-claim, not controverted by 
the reply, as prescribed in section one hundred and one, 
(§ 101) shall, for the purposes of tlie action, be taken as true. 
But the allegation of new matter in the answer, not relating 
to a counterclaim, or of new matter in reply, is to be 
deemed controverted by the adverse party as upon a direct 
denial or avoidance, as the case may require. 

Allegations of new matter constituting a counter-claim are to be 
.taken as true unless denied. McKesson v. MeQdeuhall, 64 — 286; 
Green v. N. C. R. R. Co., 77—95. 

Allegations of new matter in the answer, not constituting a coun- 
ter-claim or new matter in reply, are to be deemed controverted on 
feneral denial or avoidance. Erwin v. Lowery, 64 — 821 ; Price v. 
iccles, 73—162. 

Wba^is alleged in the complaint, and not denied in the answer is 
to be taken as admitted. Jenkins «. Ore Dressing Co., 65 — 568. 

Where in an action for the settlement of a partnership, the defen- 
dant admits the partnership, but alleges that there has been a com- 
plete settlement, with only specified exceptions, and there is no reply, 
the settlement must be taken as denied Price v, Eccles, 73 — 162. 

A denial of ^*any knowledge or information sufficient to form a 
belief, 'Ms a sufficient denial to raise an issue. Bank of Baltimore «. 
Charlotte, 75—45. 

CHAPTER VII. 

MISTAKES IN PLEADING AND AMENDMENTS. 

SBC. 12S. Material variance. Sbc. 188. Relief, in case of mistake, 

,«« T ^__._i . surprise or excusable neg- 

lect. 

184. When plaintiff ignorant of 
the name of defendant. 

185. Errors or defects not sub- 
stantial to be disregarded. 

186. Supplemental pleadings. 

(15)8.— Material TaiiaiMe. « 

No variance between the allegations in a pleading and 
the proof shall be deemed material, unless it have actnally 
misled the adverse party, to his prejudice, in maintaining 
his action upon the merits. Whenever it shall be alleged 
that a party has bepn so misled, that fact shall be proved 
to the satisfaction of the court, and in what respect he has 



120. Immaterial variance. 

180. A failure of proof— when. 

181. Amendment of course after 

allowance of demurrer. 

182. Amendments by order. 
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been misled ; and therenpon the judge may order the plead- 
ing to be amended, upon such terms as shall be just. 

Moore •. Edmiston, 70 — 510. « 

When the answer showed that the defendant had not been misled 
by the defect of the complaint, a motion to dismiss for such defect, 
discovered after answer^ will not be allowed. Garrett e. Trotter, 69 
—430. 

The judge, on the trial, may direct the findings according to the 
evidence and amend the pleadings accordingly. Gibbs v. Fuller, 69 
—116. 

In an action for slander, when the complaint alleges the slanderous 
words to have been uttered at a specific time and place, the plaintiff 
may prove the words to have been spoken at adifferent time and place, 
but if the defendant shall have been misled by such allegation, and 
has not set up the statute of limitation in consequence, the court will 
allow him to amend and put in that defence. Pegram v. Stoltz, 
67—144.^ 

When^ in an action to recover personal property, it appeared that 
the defendants were not in possession of the property at the com- 
mencement of the action, and it was held by the court below, that he 
was not entitled to recover, and instead of amending, the plaintiff 
appealed : Held, That if the plaintiff had asked leave to amend his 



a The opinion, in this case, is soch a masterly exposition of the underlying 
principles of Code pleading, and is stated with such admirable clearness 
and force, that it is here dted in fUll. 

In an action of slander, the defendant had ansi^ ered that he admitted nt* 
tering the words charged, but did not speak them fTom malice, but was in* 
formed and believed that they were substantially true. He further stated the 
sources of his previous Information, but did not allege in direct and unmis* 
takable terms that the statements charged were true. He also answered, that 
he did not admit that the alleged slanderous words were uttered within six 
months before suit brought. Bynum J., delivering the opinion of the court, 
says: 

"The subtle science of pleading heretofore In use, is not merely relaxed, 
but abolished by the Code, and the forms of pleading in civil actions, and the 
rules, by which their sufficiency is to be determined, are those prescribed in 
the Code, (g 91.) The new system thus Inaugurated, is such that few, if any, 
of the ancient rules are now applicable. 

All that is required of the plaintiff; Is a plain and concise statement of the 
fiusts constituting the cause of action ; and of the defiendant, a general or spe- 
eifle denial of each material allegation of the complaint, not controverted in 
the answer, (| 100.) • 

In order that all technical objections may be avoided, and the parties 
brought to a speedy trial upon the merits, section 119 provides, that the alle- 
gations of each pleading shall be liberally construed with a view to substan- 
tial Justice between the parties. But to obviate all diverse constructions, 
which the ingenuity of counsel might give to the pleadings, to the embarrass- 
ment of the court and Jury, and the delay and obstruction of the course of Jua- 
ttce, section 190 provides, that when the allegations of a pleading are so Inde- 
finite or uncertain that the precise nature of the charge or defence, is not ap- 
pareni, the eoort it&ay require the pleading to be made definite and certain by 
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complaint so as to conform it to the proof and demanded the ralae of 
the property instead of a recovery in ipeeie, he shonld have been al- 
lowed to do so without cost ; since the allegations of the coniplaint 
could not have misled the defendants, in regard to bis claim. But 
he could not recover without such amendment. Haughton 9. New- 
berry, 69 — 456.. 

There must be aUegcUa and prahata ; and under the new system, aa 
under the old, the court can take no notice of any proof, unless there 
be a corresponding allegation. The court has a very wide discretion 
in reconciling the allegations with the proof, but it has no more pow- 
er than under the old system, to hear proofs without allegations. Mc- 
Kee n. Lineberger, 69—317. 

A variance between summons and complaint, in that the former ia 
by the plaintiffs in their individual capacity, while the latter sets up 
causes of action in behalf of said plaintiffs ''and all others creditors 
and note-holders of the Bank of North Carolina :^' and that the sum- 
mons is against the defendants in their individual capacity, while the 
complaint sets out causes of action against them as executors and 
stockholders, 4&c., is immaterial. '*The only difference'' say the 
court, ** between the practice under the Code and in the court of equ- 
ity is, that by the Code, the summons precedes instead of following 
the complaint. In both courts its ovXy office is to give notice <^ an 
action begun, the parties to it, and where the complaint will be filed.'' 
Wilson & Shober «>. Moore, 72—558. 

\ 13iQ»— Immaterial -rMrUiice. 

Where the variance is not material, as provided in the 
last section, the Judge raay direct the fact to be found ac- 



amendment. Seotioni 128 to 136 point out how amendments shall be made, 
the obvious purpose being that parties shall apply to the court, in apt time, 
prior to the trial, to amend the plecMlings in all the particulars objected to, 
and that they may not be allowed, at the trial, to spring objections to the 
form or effect of the charge or defence. 

Bo intent were the Aramers of the C!ode, to discard all technical forms, that 
by section 135, it is declared, that '* the court and the Judge thereof; %KaU^ in 
every stage of the action, disregard any error or defect in the pleadings or 
proceedings, which shall not affect the substantial right of the adverse 
party; and no Judgment shall be reversed or affected by reason of such error 
or defect." 

And then.'by a sweeping curative supplement to this most liberal system 
of pleading, section 132 confers upon the court the power, both before and 
after Judgment, to make almost any conceivable amendment^ so as to oon- 
Ibrm the pleading to the focts proved. 

Applying to the case before us, these new rules ofpleading, we conclude 
that the pleadings and the issues made by them, were so reasonably certain 
and understood by the parties, that their substantial rights were tried. That 
according to the Code, the answer of the defendant amounted to the plea of 
Justification, and of the statute of limitations. 

If the exceptions taken, and so ably argued by the counsel of the plaintiff, 
were to be decided according to the intricate system ofpleading in the books, 
we might concur in the reasoning and authorities adduced, but we hold that 
they have no application here, for the reasons before stated." 
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cording to the evidence, or may order an immediate amend- 
ment without coBts. 

See Hiiaghton «. Newberry, 69 — 456, and Wilson & Shober «, 
Moore, 7^-^58, cited under § 128, mpra. 

''Under §§128, 129 and 182, a plaintiff may sue for a horse and 
recover a cow (which Blackstone treats as an absurdity;) but in order 
to do this, when the variance appears, the plaintiff must obtain leave 
to amend by striking out *'horse '"* and substituting **cow," or else 
the jury must find the facts specially, or the case must be submitted 
to a jury '*on issues;" so that the pleading may be amended and be 
made to conform to the facts proved, on such terms as may be just 
'* unless the amendment affects the merits and substantially changes 
the claim or defence." Shelton c. Davis, 69 — 324, 

2 130.— A ftiilur« ot pnm^— vrlMii* 

Where, however, the allegation of the cause of action or 
defence to which the proof is directed, is unproved, not in 
some particular or particulars only, but in its entire scope 
and meaning, it shall not be deemed a case of variance 
within the last sections, but a failure of proof.a 



a See the cases cited under the two preceding sections. This provision was 
intended to embrace Just such cases as are included by the illustration of the 
Chief Justice, in Shetton v. DavU cited above. It is designed to prevent a 
IMurty from suing for a *^ horse" and recovering a "cow" by defining, what 
shall be deemed a variance, and thereby restricting the power of amend- 
ment, which is conferred by {| 128 and 129. The fallowing are the rules estab- 
lished In regard to variance and failure of proof by these sections. 

1. In case of an immaterial variance the Judge may— 

(a) Order issues to be found in accordance with the evidence ; or, 
(6) Direct the pleadings to be at once amended, toUhoui costs, 

2. No variance shall be deemed material, unless it shall (a) have misled 
the adverse party, (6) to his prejudice : and In such case, the Judge may order 
the pleading to be amended upon terms. 

The distinction between material and immaterial variance, is thus sharply 
drawn, yet without the application of any technical rules. There are but 
two questions for a court to ask in deciding whether a variance is material^ 
and these it must ask and decide. 

(oX Has the adverse party been misled ? . 

(6) If so, has it been to his prcijudice, in maintaining his action on the 
merits r 

It win be noted, that both of these are questions of flact, and not of oonstruo- 
tlon. No inquiry is made, as to whether the adverse party ottgTU to have been 
misled by the defective pleading, but whether he was so misled ; not whether 
he miglU have been pr^udlced, but whether he actually has been prejudiced, 
by the variance. Upon these questions of foct, the Judge may hear testi- 
mony, and in all cases where there is any room for doubt, should require afll- 
davlts npon the fiusts of surprise and pr^ndice. Indeed, }128 specifically re- 
quires that such fiict " shall be proved, to the satlsfttctlon of the court." The 
prtnoiple is the same as that discussed in Garrett v. Trotter, in which the 
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1 131.— Amendnieiito of eoorse after alloira»oe mt demwner. 

[Amended by Acts of 1871-72, Chapter 172, Section 1.] 

Any pleading loay be once amended by the party of 
uourse, without costs and without prejndicc to the pro- 



mswer of the defendant showed thaty as a matter of fact, he had not been 
misled by what he afterwards alleged to be a defect of the complaint, since 
he answered j.U8t as he woald have done had he been defending such against 
a cause of action property set up. In such case, however great the variance* 
it mui<t not be deemed tnaCerial, since the adverse party understood thefiicts 
to be alleged as they should have 6een, ot accordingly to the proofs and not ac- 
oording to the pleading. 

In 6ase the court shall decide, alter such inquiry as to ttiefact, that the ad- 
verse party has been misled by the defective statement of a pleading, and 
has thereby been pr^udlced, he may allow the pleading ** to be amende<t 
«pon xaeh terma as map bejusW" In case it shall be decided that the adverse- 
party has either not been misled, or not been presJudlced, if he was misled, he 
** may allow the pleading to be ^meoded withoul coeuy 

This distinction is not only Just, but it gives to the Judges a very much 
needed power, and at the same time restricts their discretion within bounds 
which prevent its becoming oppressive. Where the variance has not misled 
or prejudiced the adverse party, the court may either submit issues or allow 
amendment i&Wkm^ coxto, but. has no power to attach terms to such amend- 
ments. On the other hand. If the other party has been misled and prejudiced, 
the court can only allow amendment upon terms, and has only a discretion 
Co say what terms are Just; and crpon this question also, the court may hear 
evidence and usually should do so. 

If this distinction is carefully observiMi by the courts, material variances 
will soon become rare. Hitherto, there has generally been too little inquiry 
as to the effect of variance; and also, too little distinction in the penalty im- 
posed, as a condition precedent to amendment. The Code excuses immate- 
rial variances or imposes, at the Ihrthest, no greater penalty than delay, but 
It gives the court almost unlimited power to protect its suitors from the 
negligence of other suitors, or the incapacity or slothftilness of oounsel, by 
the imposition of terms. 

Lest, however, this should not prove sufficient in this direction, the power 
of the court is limited in the construction of the term ^variance,'' It does 
not provide that a man may sue for a " horse *' and recover a " caw '* by simply 
changing " horse " to " cuw " in bis complaint. On the contrary, it provides 
that where the cause of action alleged, " is unproved in its entire scope, and 
not in some partieubara only,"' it shal I not be counted a variance, but sihaU be 
held to be ** a failure of proof," for which the court has no power to give any 
remedy. This view is greatly strengthened, by thecarenil exception made to 
Che power of amendment, by the last clause of g 182, by which the power to 
conform the pleading to the facts proved. Is expressly limited to cases in 
which the amendment "does not change substantially the claim or de- 
fence." So that the three class^ are thus graded. 

1. In case of immaterial variance, amendment may be made and rights 
saved, without terms. 

2. In case of material variance, amendment may be made and rights pre- 
served, upon terms. 

3. In case ot failure qf proofs amendment cannot be made at all, but Judg- 
ment must run against the party so grossly offending, without any saving of 
rights or advantage to lie derived ftom his action or defence. 
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ceedings already had, at any time before the period for 
answering it expires; or it can be so amended at any time 
within twenty days after the service of the answer or de- 
murrer to such pleading, unless it be made to appear to the 
court that it was done for the purpose of delay, and that 
the plaintiff or defendant will thereby lose the benefit of a 
term for which the cause is, or may be, docketed for trial ; 
and if it appear to the court or judge that such amend- 
ment was made for such purpose, the same may be stricken 
out, and such terms imposed as to the court or judge may 
seem just. In such case, a copy of the amended pleading 
must be served on the adverse party. After the decision 
of a demurrer, the judge shall, if it appear that the de- 
murrer was interposed in good faith, allow the party to 
plead over, upon such terms as may be just. If the de- 
murrer be allowed for the reason that several causes of 
action have been improperly united, the judge may, in his 
discretion, and upon such terms as may be just, order the 
action to be divided into as many actions as may be neces- 
sary to the proper determination of the causes of action 
therein mentioned. 

The opposing party is entitled to judgment on the overruling of a 
demnrrer, unless the judge, in bis discretion, grant leave to the party 
to plead over. Ransom v, McClees, 64 — 17 ; Merwin v. Ballard, 65 — 
168; Love v, Com'rs of Chatham Co., 64—706; Walsh v. Hall, 66— 
288; Wilson & Shober tj. Moore, 72—558. 

But when the demurrer is frivolous, the matter is entirely in the 
discretion of the court. Dunn v. Barnes, 78^ — 278 ; Cowan v. Baird, 
77—201. 

Contra. — ^Moore v. Hobbs, 77 — 65, seems to hold that a defendant 
has a right to answer over on the overruling of a demurrer. The court 
say: ^* There was no error in overruling the demurrer, but there was 
error in giving judgment mthout allowing an answer. ^^ 

Exception has been taken to the above note as unjust to the court, 
in not noticing the amendment of this section which is claimed to 
sustain the decision. The amendment was made in February, 1872, 
and had been the law torjhe years before this decision. It changed 
**may in his discretion," in the 15th line of the section to **8halL*' 
so that it reads as above. The result is, that ** if it appear that the 
demurrer was interposed m good faith^^^ the defendant has a right 
to be allowed to answer over and not otherwise. How this was in 
Moore v. JBMs does not appear by the report. The amendment 
does not give an unlimited right nor divest the judge's discretion, in 
finding the *'good faith" or imposing ''terms." It gives only a 
conditional right dependent upon a finding of fact and subject to terms. 

16 
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The court raay, before, and the judge may, after judg- 
ment, in furtherance of justice, and on such terms as may 
be proper, amend any pleading, process or proceeding, by 
adding, or striking out, the name of any party ; or, by cor- 
recting a mistake in the name of a party, or a mistake in 
any other respect; or, by inserting other allegations mate- 
rial to the case ; or, when the amendment does not change 
substantially the claim or defence, by conforming the plead- 
ing or proceeding, to the facts proved. 

Where a samxnons was made returnable, and the complaint and 
answer were filed, before the clerk (July, 1869), who transferred the 
case to the ciyil issue docket at the next term, and the names of 
counsel were marked thereon: Hdd, that, at Spring Term, 1870, it 
was competent for the court to amend the summons by making it re- 
turnable to the term, in accordance with the Act of 1868-^69, Chap- 
ter 76. Thomas «. Womack, 64 — 657. 

When a lessor, during the continuance of a lease, conveys by deed 
to a third person, and an action is afterwards brought for the rent, 
by the lessor, the court has the power to substitute the assignee as 
plaintiff, in bis iitead. Bullard v, Johnson, 65-— 486. 

In an action for possession of land based on a deed absolute on its 
face, but which was held, on appeal to be a mortgage, and a new 
trial granted : Sdd^ that, upon such trial, the court might allow 
amendment so as to demand a foreclosure, instead of possession. 
Robinson v, Willoughby, 67—84. 

The objection that the complaint sets out a cause of action which, 
under the old practice, would be in trover, while the proof shows a 
citkim ia cutumpiUj cannot defeat a recovery; since the distinction 
between common law actions have been abolished, no objection 
founded on such distinction can be allowed. Oates v, Kendall, 
67—241. 

It is proper to set aside a judgment for a want of answer, rendered 
after the defendant and his counsel had left the court, at a term 
previous. Deal v. Palmer, 68 — 215. 

When the Superior Court has power to jrrant leave to amend, the 

auestion of the terms on which it may be done, is entirely within the 
iscretion of the iudge. Robinson «. Willoughby, 67—384. 

When an appeal is taken from the Superior Court to the Supreme 
Court, the whole case is taken up ; so that a proceeding for a new 
trial on account of newly discovered evidence, cannot be instituted 
in the Superior Court pending such appeal. Bledsoe v, Nixon, 69 — 81. 

The Superior Court has power to amend a warrant issued against 
a person by a justice of the peace, for failure to work the public 
roads, by inserting *' The State " as plaintiff, instead of the overseer. 
Bute «. Cauble, 70—62. 

When a petition to sell land describes a certain tract which was 
sold, and afterward it was attempted to be shown that another tract 
was intended to have been embraced in the petition, and was actnally 
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sold under the order of sale, and an order was asked to amend the pro- 
ceedings in accordance with the said claim : EM that the court had 
no power to make such amendment. Stafford o. Harris, 72 — 198. 

The Superior Court has no power to amend an execution, so as to 
divest the right of an innocent purclluser at sherifTs sale thereunder. 
Williams «, Sharpe, 70—582. 

When one creditor obtains a judgment and begins supplemental 
proceedings, it is error to amend the proceeding so as to allow other 
creditors to make themselves parties, except by consent. Righton «. 
Pruden, 7a--61. 

In an appeal from a justice^s judgment, it is in the discretion of 
the judge presiding, to allow amendment of any plea before the jus- 
tice, or the substitution of new ones, upon such terms as may be just. 
Hinton ©. Deans, 75 — 18. 

[See Oarrett v. Trotter, EaughUm v. Newberry and SheUcn v. Dams 
as cited under $§ 128 and 129.] 

1 133.— R«ller in mum ot mistake, snrpiiM or exAumble acfieet. 

Tho judge may likewise in his discretion, and upon such 
terms as may be just, allow an answer or reply to be made, 
or other act to be done, after the time limited by this act, 
or by an order enlarge such time ; and may also in his dis 
cretion, and upon such terms as may be just, at any time 
within one year alter notice thereof, relieve a party from a 
judgment, order, or other proceeding, taken against him yf/t^^/y 
through his mistake, inadvertence, surprise or eiccusable 
neglect, and may supply an omisj^ion in any proceeding ; 
and whenever any proceeding taken by a party fails to 
conform in any respect to the provisions of this Code, 
the judge may, in like manner and upon like terms, permit 
an amendment of such proceeding, so as to make it con- 
formable thereto. 

If a judge refuses to entertain a motion to set aside a judgment for 
any of the causes mentioned in this section, because he thinks he has 
no power to grant it, he fails to exercise the discretion confided to him 
by the law, and there is error. Hud^ns v. White, 65 — 803. 

When the appellant has made out bis cnse on appeal and se rred it, 
and the same has been returned with exceptions, and he has failed 
to apply to the judge to give the parties a day to settle the case, 
QtMBT^, whether the facts entitle him to any relief under this section. 
Kirkman v. Dixon, 66 — 406. 

Under the present system (1872) the court cannot review the facts 
as found by the court below, in an application for relief under this 
section, but the facts should be found by the judge, in order that the 
Supreme Court may review his application of the law to them. Clegg 
9. The White 8oapStone Co., 66—891 ; Powell v, Weith, 66—428. 
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ApplicatioD to a jad^e of a Superior Court, under this section, it 
'preferable to a certiorari from the Supreme Court, when it can be 
employed for the same purpose. Watson v. Shields, 67 — 235. 

The Judge, and not the Clerk of the Superior Court, has jurisdic- 
tion of an application for relief under this section.' Griel t>. Ver- 
non, 66—76. 

The judgments authorized to be set aside for mistake, surprise 
and excusable neelect, by this section are judgments rendered at 
former terms, and the section does not refer to what takes place at 
the trial term. McCulloch v. Doak, 68 — 267. 

What is mistake, inadvertence, surprise or excusable neglect is a 
question of law, and if the Judge below errs in his ruling in regard 
thereto, the Supreme Court will correct his decision. He is, how- 
ever, the sole finder of the facts upon which an application for relief 
under this section rests. Powell v, Weith, 68 — 842. 

When an appeal is taken from the final judgment of a Superior 
('ourt, the whole case is taken to the Supreme Court, and if the 
judgment is affirmed, remains there; so that, in such a case, the 
Judge of the Superior Court has no jurisdiction of the action and 
cauuot set aside the judgment on the ground of mistake, &c., set 
forth in this section of this Code. Isler r. Brown, 69 — 12. 

An application to set aside an irregular judgment does not come 
under this section. Such a judgment may be set aside at any time 
since it does not depend on any surprise or neglect of the defend- 
ant. Cowles V. Hayes, 69—406. 

Where a demurrer to an answer was sustained, and the plaintiff 
moved for judgment and the defendant asked for time to file an 
amended answer, which was allowed and thereupon the plaintiff ap- 
pealed : Held, that the enlargement of time to file pleadings, and the 
granting or refusing leave to do any act out of its proper time, is a 
matter purely in the discretion of the court below and cannot be 
reviewed on appeal. Austin v. Clarke, 70 — 468. 

Failure of a party to attend court, because he knew personally, 
nothing about the action and supposed that a witness who had been 
duly summoned would attend, is not ^^ excusable neglect.''^ Waddell «. 
Wood, 64—624. 

The failure of an attorney to enter an appearance in a case in which 
he had been employed to appear for the defendant, by reason of 
which a judgment by default was taken against the defendant, does 
not make a case for relief within the provisions of this section. Burke 
0. Stokely, 65—569. 

A judgment by default against a party, who has employed an at- 
torney to enter his picas, and such attorney has neglected to do so, 
is a surprise within the meaning of this section ; and the neglect of 
the party to examine the docket, and see that his pleas are in, is an 
excusable neglect. Griel v. Vernon, 65 — 76. 

When the parties to a final judgment fail to appeal by their own 
default, a rehearing is not a matter of right, but rests in the sound 
discretion of the court. Before the court will exercise such discretion, 
under this section, it must appear, not only that injustice has been 
done, but that it was done without laches on the part of the party 
applying. Williams v, Williams, 70 — 665. 

The law favors the hearing and determination of cases on their 
merits. When, therefore, a party moved to set aside a judgment 
within a year after its rendition, and afterwards abandoned that for 
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ati^otber proceediog having in view the same relief, "which was, also, 
IB turn abandoned, the whole may be Regarded aa a continuation if( 
the same proceeding. Howell v. Harrell, 71 — 161. 

The fact that a defendant supposed a summons which was served 
on him by delivery of a copy, to be a paper in another cause pending 
between himself and the plaintiff, and for that reason took no meas- 
ures to defend th4s action, cloes not constitute ^' excusable neglect.^* 
White «. Snow, 71—282. 

Where a defendant procured an order for a new trial, which was 
set aside at the next term, at the instance of the plaintiff, the de- 
fendant had a right to move to set aside the original judgment under 
this section, and the judge had the right to grant the motion if, in 
his discretion, the facts justified it. Coffield «. Warren. 

The finding of the judge upon the facts on which the application 
is based, is final. Johnson «. Duckworth, 72 — 244. 

The application to set aside a judgment under^this section, upon 
insufficient grounds is not an act of contempt, which will authorize 
the court to imprison the applicant until he shall have paid the debt. 
Daniel v. Owen, 72—340. 

The Superior Court has no power, under this section, to set aside 
A judgment on the motion of a stranger to the original action, and 
direct such stranger to be made a party thereto. Smith c. New Berne,' 
73_303. 

Although in terms this section applies only to the Superior Court, 
yet the spirit and equity of its provisions extend to the Supreme Court, 
and relief in like cases will be administered in cases pending in that 
court. When it appears, therefore, on a petition to rehear an ap- 
peal, which had been dismissed for want of an undertaking for the 
costs, that such undertaking was not filed from an excusable neglect 
of the appellant, the judgment of dismissal will be set aside, and the 
case restored to the docicet. Wade c. New Berne, 73 — 818. See, 
also. Home v. Home, 75 — 101. 

The fact that an order which, in effect, deprived tbe plaintiff of a 
right of appeal, was made in a cause at midnight, when the plaintiff 
was absent and had no reason to believe - the court was in session, 
and that his counsel was unable to attend the trial, constitutes ** ex- 
cusable neglect " and entitles him to have such order set aside. Long 
tf. Cole, 72—20. 

When a party has counsel who knows that his family are sick so 
that he cannot attend at the trial term, yet does not move for a con- 
tinuance, but agrees to go into the trial if allowed to read certain 
letters in evidence, which he is permitted to do by plaintiff^s coun- 
sel, he is not entitled to have the judgment set aside on the ground 
of excusable neglect, though he would have been had his counsel 
moved a continuance for his absence and his motion had been denied. 
Skinner v. Brycc, 75—287, 

A Superior Court can set aside a judgment rendered at a former 
term, for any sufficient cause, which could have been and was not^ 

5 leaded in bar of such judgment when rendered. Jarman v, Saun- 
era, 64—367. 

Section 236 of tbe Code of Procedure does not embrace all the 
grounds on which a new trial may be ordered, but the grounds there 
mentioned are only additional to those set out in § 183. Quincey ol 
Perkins, 76— 2»5. 

In an application to vacate a judgment the burden is on tbe applicant 
to show a proper ground for such relief. Slnder v. Rollins, 76 — 271. 
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Where parties had knowledge of a suit against them, were in town 
daring the trial term and did not file any answer, nor communicate their 
defence to counsel, their neglect is not excusable. Sluder v. Rollins, 
76—371. 

When a judgment was rendered against a defendant in a justice's 
court, and on appeal affirmed in the Superior Court, he making no 
defence, and more than a year qfterwards, the judgment was set 
aside for want of notice, ?ield that there was error, the judge having 
no power to make such order. McDaniel v. Watkins, 76 — 399. 

Where a case was set for trial on a particular day, during a reg- 
ular term of the Superior Court, and a party after correspondence 
with his counsel, failed to leare home in time to reach the court before 
the time for trial : ffeld^ that his neglect was not excusable, but 
gross. Bradford v. Coit, 77—72. 

Although no one can be made a party except by his consent or on 
proper notice, yet if after an order making one a party, without 
notice, he appear and obtain time to file pleadings, he thereby 
waives the irregularity and cannot have a judgment set aside by 
reason of it. Bradford v, Coit, 77 — 72. 

The action of the Judge of the Superior Court, upon such an ap- 
plication is not reviewable, unless it appears that he has abused hia 
legal discretion, which he does not do by refusing to set aside a 
judgment, when the application does not disclose any meritorioua 
defence to the action. Bank of Statesville v. Foote, 77 — 181. 

{ 134.— "WlMm plalntUT lynontnt of wkmnatt ot defbndaat* 

When the plaintiff shall be ignorant of the name of a 
defendant, such defendant may be designated in any plead- 
ing or proceeding by name; and, when his true name shall 
be discovered, the pleading or proceeding may be amended 
accordingly, 

1 135.— Brroiv or deiiMts not wtlwtaiitiol to be d toi e Koi ^ d »d> 

The court and the judge thereof, shall, in every stage of 
action, disregard any error of defect in the pleadings or pro- 
ceedings, which shall not affect the substantia] rights of 
the adverse party ; and no judgment shall be reversed or 
affected by reason of such error or defect. 

A court, however, has no right to amend process returned at a 
former term, without notice to the persons whose rights are to be 
affected. Simpson o. Simpson, 64—427. 

When a complaint set out a cause of action, which would have 
been in trover under the old practice, while the proof shows a claim 
in assumpsit : HM, that it was an immaterial variance and should 
be disregarded. The distinction between the forms of actions at 
law having been abolished, a party cannot be allowed to avail him- 
aelf of an objection founded on them. Gates v, Kendall, 67 — ^241. 

See §§ 128, 129, 180, anU, and the cases and notes under them. 
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i H 6.— ghipple ie n t ml PlMidlags. 

The plaintiff and defendant respectively may be allowed 
on motion to make a supplemental complaint, answer or 
reply, alleging facts material to the case, occurring after 
the former complaint, answer or reply, or of which the 
party was iguorant when his former pleading was made, 
and either party may, by leave of the court, in any pend- 
ing or future action, set up by a supplemental pleading, 
the judgment or decree of any court of competent juris- 
diction, rendered since the commencement of such action, 
<letermining the matter in controversy in said action or any 
part thereof, and if said judgment be set up by the plain- 
tiff, the same shall be without prejudice to any provisional 
remedy theretofore issued or other proceedings had, in said 
action, on his behalf. 

See cases and notes under the preceeding sections of this chapter. 

The following remarks of Rodman J., in Crump v. Mims^ 64 — ^767, 
are so pertinent, and applicable to so many sections of this chapter, 
that they are given here, in order that they may not be overlooked. 

*' Pleadings should not state the evidence, but the facts, which arc 
the conclusions from the evidence, according to their legal effect; 
and complaints should especially avoid wandering into matters, 
which, if traversed, would not lead to decisive issues. 

It is the object of all pleading to arrive at simple and material 
issues. If the plaintiff alleges immaterial matter, if traversed, it 
leads to a jury trial, and consequent expense and delay, and upon 
such a verdict no judgment can be pronounced. 

To use the present case as an example : the plaintiff might have 
alleged simply a trespass on his land, and put the defendants to jus- 
tify under the right of way. The statement of the facts going to 
support the plaintiff's demand for an injunction, should have been 
put in an affidavit separate from the complaint; and so of those 
alleged by the defendants in answer. Argumentative pleading is 
demurrable; the error, however, should be distinctly pointed out.'* 
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CHAPTER VIII. 

OP THE QUALIFICATION AND GENERAL DUTIES OF CLERKS OF 
THE SUPERIOR OOtTRTS. 



Bec. 187. Bond of olerk. 

188. Bond, how approved, 
lao. QuallOcatlon of clerks. 
IM. Failure to give bond, Ac. 

141. Office, where to be kept; 

when to be open. 

142. To receive ofllclal papers, 

Ac. 



Sbc. 148. 
144. 
145. 

146. 



147. 



To keep reoords. 

Books to be kept bv clerks. 

Books to be ramfshed by- 
Secretary of State. 

Papers in each action to be 
kept separate and filed 
together. 

Bolloior U> examine reoorda 



f I37.~BoAd at elerk. 

At the first meeting of the county coinmissionerft of each 
county, after the election or appointment of any clerk of a 
Superior Court, it shall be the duty of the clerk to deliver 
to such commissioners, a bond with sufficient sureties, to 
be approved by them, in a penalty of ten thousand dollars^ 
payable to the State of North Carolina, and with a con- 
dition to be void if he shall account for, and pay over, ac- 
cording^ to law, all monies and effects which have come or 
may come into his hands, by virtue or color of his office, 
and shall diligently preserve and take care of all books, 
records, papers and property which have come or may 
come into his possession, by virtue or color of his office, 
and shall in all things faithfully perform the duties of his 
office as they are, or thereafter shall be, prescribed by law. 
Each surety shall take and subscribe an oath before the Reg-, 
ister of Deeds, that he is worth a certain sum (which shall 
not be less than one thousand dollars) over and above all 
his debts and liabilities and his homestead exemption, and 
the sums thus sworn to shall not be less in the aggregate, 
than the penalty of the bond. 

{ 138.— Bond— lM»vr appror-ed, 4t«* 

The approval of said bond, by the commissioners or a 
majority of them, shall be recorded by their clerk. Any 
commissioner approving a bond which he knows or believes 
to be insufficient, shall be personally liable as if he were a 
surety thereto. The said bond shall be acknowledged by 
the parties thereto, or proved by a subscribing witness, be- 
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fore the clerk of said commissioners, or their presiding oflB- 
cer, registered in tl)e Register's oflSce in a separate book to 
be kept bj him for the registration of official bonds; and 
the original, with the approval thereof endorsed, deposited 
with the register for safe-keeping. The like remedies shall 
be had upon said bond, as are, or maj be, given by law on 
official bonds. 

i lao.— ^IwOlAMitlom of clerks. 

The clerks of the Superior Court, before entering on the 
dnties of their office, shall take and subscribe, before some 
officer authorized by law to administer an oath, the oaths 
prescribed by law, and file such oath with the Register of 
Deeds for the county. 

} 140.— FaOnre to gl-re bond* Ae. , 

In case any clerk shall fail to give bond and qualify as 
above directed, the presiding officer of the county commis- 
sioners of his county, shall immediately inform the judge 
of the judicial district thereof, who shall thereupon declare 
the office vacant and fill the same, and the appointee shall 
give bond and qualify as above directed. 

{ 1<&1«— CHBce— irlier* to be kept— -whelk to be open. 

He shall have an office, in the court-house or other place 
provided by the county commissioners, in the county town 
of his county. He shall give due attendance, in person or 
by deputy at his office daily (Sundays and holidays ex- 
cepted), from nine o'clock A. M., to three o'clock P. M., 
and longer when necessary for the despatch <»f business. 

|1451.— To reeel-re ofllelal papers, a^. 

Immediately after he shall have given bond and qualified 
as aforesaid, he shall receive from the late clerks of the 
county and superior courts and clerk and master of the 
court of equity, all the records, books, papers, monies and 
property of their res^>ective offices, and give receipts for the 
same, and if any clerk, or clerk and master, shall refuse, or 
fail within a reasonable time after demand, to deliver such 
17 
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records, hooks, papers and property, thej shall hti respec- 
tively liable on their official bonds, for the value thereof, 
and be held gnilty of a misdemeanor. 

{ 143.— To Iceep rveords^ Sue* 

He shall be furnished with the requisite stationery and 
furniture, for official use, by the county commissioners, ex- 
cept as hereinafter provided. He shall keep in bound vol- 
umes a complete and faithful record of all his official acts, 
and give copies thereof to all persons desiring them, on 
payment of the legal fees. 

} 144.— Books to Ibe kept lay elerks. 

Each clerk shall keep the following books : 

1. A docket of all writs, summons or other original pro- 
cesses issued by him, or returned to his office ; this docket 
shall contain a brief note of every proceeding whatever in 
each action, up to the final judgment, inclusive. 

2. A judgment docket in which the substance of the 
judgment shall be recorded, and every proceeding subse- 
quent thereto, noted. 

8. A docket of all issues of fact joined upon the plead- 
ings, and of all other matters tor hearing before the judge 
at a regular term of the court, a copy of which shall be 
furnished to the judge at the commencement of each term. 

4. An alphabetical index according to the names of the 
plaintiffs, of all final judgments in civil actions rendered 
in the court, with the dates and numbers thereof, and also 
of all final judgments rendered in other courts, and author- 
ized by law to be entered on his judgment docket. 

5. A docket of all criminal actions, containing a note of 
every proceeding in each. 

} 145.— Book* to be ftemUdted 1>7 Seeretarir of State. 

The books specified in the above section shall be supplied 
to the clerks of the several counties by the Secretary of 
State, at the expense of the State, and the Secretary shall, 
as soon as possible, transmit an account thereof to the pre- 
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siding officer of the county commiBsioners, in order that 
the price may be levied in the county taxee ; and also to 
the Auditor of Public Accounts, who shall add the same to 
the taxes of the respective counties and receive and account 
for it as for other taxes. The commissioners of any county 
failing to cause such sum to be levied, with the other county 
taxes, shall be guilty of a misdemeanor. 

^ 146.— Piipen 1a MMb aetto m to be kept flepMmte, Mftd tted tttgetlMr. 

They (he) shall keep the papers in each action, in a sepa- 
rate roll or bundle, and at its termination, attach them to- 
gether, properly labeled, and file them in the order of the 
date of the final judgment. 

1 147.— Bolleltor to examine reeords. 

At every regular term of the Superior Court, the solici- 
tor for the judicial district shall inspect the office of the 
clerk, and report to the court in writing. If any clerk, 
after being furnished with the necessary books, shall fail to 
keep them up, as required by law, he shall be guilty of a 
misdemeanor, and the solicitor shall cause him to be pro- 
secuted for the same. If any solicitor shall fail or neglect 
to perform the duty hereby imposed on him, he shall be 
liable to a penalty of five hundred dollars to any person, 
who shall sue for the same. 
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TITLE IX. 

OF -THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. 

Chapter I. Arrtmt attd Ball. 

d&aptor n* Claim aad Dell-r«xy oC Persomal Pfp e rty . 

Chapter III* Ixjimetlon. 

Chapter IV. Attachment. 

Chapter V. Pro-rtolomal Reiaedles. 

CHAPTER I. 

ARREST AND BAIL. 



Sec. 148. No person to be arreHted, ex- 
cept as prescribed. 

149. In what cases defendant 
may be arrested. 

IfiO. Order for arrest, by whom to 
be made. 

161. Affidavit to obtain order for 
arrest. To what actions 



this chapter applies. 
Security by plaint'"" 
order for arrest. 



152. Security by plalntlfr before 



168. Order, when made, and its 

form. 
154. Affidavit and order to be de- 



SEa 160. Ball, bow proceeded against. 

161. Bail, how exonerated. 

162. Delivery of nndertaklng to 

plaintiff, and its acceptance 
or rejection by him. 

168. Notice of Jostlflcatlon— New 

bail. 
161. Qualiflcation of bail. 
105. Justification of bail. 
166. Allowance of bail. 
107. Deposit with the sheriff. 
16B. Payment of deposit into 

court. 

169. Substitutingbail for deposit. 



livered to sheriff, and copy I 170. Deposit, how disposed of. 

to defendant. j 171. Sheriff, when liable as bail. 

165. Arrest, how made. I 172. Proceedings on Judgment 

156. Defendant to be discharged I against sheriff. 

on bail or deposit. 173. Ball liable to sheriff. 

157. Bail, how given. ' 174. Vacating order of arrest Qr 

158. Surrender of defendant. I reducing bail. 

150. Bail may arrest defendant. [ 175. Affidavits on motion. 

§ 148.— No person to be arrestcd» except as prescribed. 

No person shall be arrested in a civil action, except as 
prescribed by this act; but this provision shall not apply 
to proceedings for contempt. 

1 140.— Ia -wbat cases deftndant nkmy be arrested. 

[Amended by Acts of 186&-70, Chapter 79, Section 1.] 

The defendant may l)e arrested, as hereinafter prescribed, 
in the following cases : 

1. In an action arising on contract where the defendant 
is a non-resident of this State, or is about to remove there- 
from ; and in an action for the recovery of damages on a 
cause of action not arising out of contract, where the action 
is for injury to person or character, or for wrongfully tak- 
ing, detaining or converting property : 

When the plaintiff, in his affidavit to obtain an order of arrest, 
relies upon bis apprehension of what the defendant w about todo^ hb 
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** remove from the State," ** secrete his property," &c., he must state 
the grounds on which he bases such apprehensive belief, in his aflB- 
<lavit: but when he relies on a fact already accomplished, it is suffi- 
cient, if such fact be stated in th« words of the Code, authorizing 
the arrest, as that the defendant **ha8 secreted his property with in- 
tent to defraud bis creditors," &c. Hughes v. Person, 68—548. 

An affidavit that the defendant is ** about to leave the State" is 
insufficient to obtain an order of arrest, because: 

(1.) It does not set forth that it is with the intent to defraud bis 
creditors; and 

(2.) It does not state the ground of affiant^s belief that the de- 
fendant is about to commit the act apprehended; which is neces- 
sary to be done, in order that the court may perceive that he has 
reasonable cause forsuch apprehension Wilson «>. Bamliill, 64 — 121. 

An affidavit alleging that the defendant ** is about to remove from 
the State of North Carolina, to become a resident of the State of 
Virginia," is insufficient because it does not state the reasons of the 
belief in regard to what is about to occur, in order that the court 
may judge whether his apprehensions be reasonable or not. Wood 
f>. Harrell, 74—388, 

2. In an action for a line or penaltj ; or on a ]»roraise to 
naarry ; or for money received, or for property embezzled or 
fraudulently misapplied, by a public officer, or by an attor- 
ney, solicitor or counsellor, or by an officer or a^ent of a 
corporation or banking association, in the course of bin 
^jmploytnent as sucii, or by any factor, ajijent, broker or 
other pei-son in a fiduciary capacity ; or for any misconduct 
or neglect in office, or in a professional employment; 

The provision of this section authorizing the arrest of the defend- 
ant **in an action on a promise to marry" is in violation of Article 
I, Section 16. of the Constitution, which provides that, * There shall 
be no imprisonment for dcjbt, except in cases of fraud." **A breach 
of a promise to marry," says Pearson, C. J., **is no more a *case of 
fraud ' than a breach of any other promise. The purpose, in }fc- 
Neely v. Haynes^ 76 — 122,. was to restrain that decision to the case in 
ftand, as we do this, so as to let the other sub-sections stand on 
their own conftruction, except so far as these two cases may furnish 
analogies. Moore o. Mullen, 77 — 827. 

Quaere — Whether in a case of breach of promise of marriage 
accompanied with seduction, and an attempt to flee the State, the 
element of fraud would justify the defendant's arrest? Ihid, 

3. In an action to recover the possession of personal prop- 
erty unjustly detained, where the property, or any part 
thereof, has been concealed, removed or disposed of, so 
that it cannot be found or taken by the sheriff, and with 
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the intent that it should not be so found or taken, or with 
the intent to deprive the plaintiff of •the benefit thereof; 

4. When the defendant has been guilty of a fraud in 
contracting the debt, or incurring the obligation for which 
the action is brought, or in concealing or disposing of the 
property for the taking, detention or conversion of which, 
the action is brought; or when the action is brought to 
recover damages for fraud or deceit ; 

The fact that one partner has obtained goods for the firm by false 
representations, does not make the other partner liable to arrest there- 
for, unless he is shown to be guilty of the fraud, and an affidavit 
charging one partner with such fraud, will not justify the arrest of 
the other. McNeely t?. Haynes, 76—122. 

Where a plaintiff alleged in his affidavit that the defendant bad 
sold him a patent right, representing it to be genuine and no infring- 
ment on any other patent, which was false, and that the defendant 
was a non-resident, hsldj that the order was properly issued. Bahn- 
son V. Chesebro, 77—325. 

5. W lien the defendant has removed or disposed of his 
property, or is about to do so, with intent to defraud his 
creditors. 

An affidavit stating that **the defendant has disposed of his 
property with intent to defraud his creditors " is good if it stops 
here. When, however, it proceeds to give a reason for that belief, 
the reason must be sufficient or the affidavit will not suffice. So 
when it adds: **In this, that altho\igh he has received from the 
plaintiffs alone, over |7,000 in specie and $7,000 in currency, and 
owes upward of $8,000, he has not paid any of his debts:*' Hdd^ 
to be insufficient to justify the arrest of the defendant. Smith v. 
Gibson, 74—684. 

But no female shall be arrested in any action, except for 
a wilful injury to pereon, character or property. 

g 160»— Ord«r for arrMit— b^ iprliom made. 

An order for the arrest of the defendant must be obtained 
from the court in which the action is brought, or from a 
judge thereof. 

An order of arrest granted by a court having jurisdiction is not 
void, though it may be erroneous, if issued on an insufficient affida- 
vit. Tucker «. Davis, 77—380. 

Regular process is a justification of a taking made under it, when 
it issues from a court of competent jurisdiction, but not for any con- 
version of the property. Woody v, Jordan, 69—189. 
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Irregular process, after it has been set aside, is no justification to 
the plaintiff, his agents or attomies. Hid, 

1151.— Aflldavttt« obtain order— To irl&»t aetlon* ttUs clutptor appUc*. 

The order may be made where it shall appear to the 
court, or judge thereof, by the aflSdavit of the plaintiff, or 
of any other person, that asuffieient cause of action exists, 
and that the case is one of those mentioned in section one 
hundred and forty-^ine (§ 149.) 

The provisions of this chapter shall apply to all actions 
included within the provisions of section one hundred and 
forty-nine (§ 149). which shall be commenced after the rati- 
fication of this Act. 

Where the affidavit on which the order (of attachment) was issued, 
was defective and the defendant move to dismiss on counter-aMcUp- 
tit9^ to which the plaintiff replied with one which was sufficient : 
HeUd^ that the second affidavit cured the defects of the first. Clark v. 
Clark, 64—150. 

A non-resident notary public has no authority to take an affidavit 
to be used in the courts of this State to obtain an order of arrest. 
Benedict «. Hall, 76—113. 

Leave to amend an affidavit by filinc an additional one is a matter 
of discretion, but after the defendant nsb been discharged for defect 
in the affidavit, the plaintiff may at ouce apply for another order upon 
a new affidavit. Wilson i>. Bumhill, 64—121. 

I ISA.— SoovrltT^ Jaj pUttntUT befoiv erder •t arrest. 

Before making the order, the judge shall require a 
written undertaking on the part of the plaintiff, with 
snreties, to the effect that if the defi^dant recover judg- 
ment, the plaintiff will pay all damages which he may 
sustain by reason of the arrest, not exceeding the sum 
specified in the undertaking, which shall be at least one 
hundred dollars. 

One soins as a pauper cannot have an order of arrest without giv- 
ing this undertaking. Row ark «. Homesly, 68 — 91. 



1 158.— Order, -whjok. nuidey mnA Its torm— VlaM to Answer or to move 
to Taeate. 

The order may be made to accompany the summons, or 
issue at any time afterwards, before judgment. It shall 
require the sheriff of the county where the defendant may 
be foand, forthwith to arrest him and hold him to bail in 
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a apeoifled sum, aud to return the order, at a place and 
time therein mentioned, to the clerk of the court in which 
the action is brought, and notice of saeh return shall be 
served on the plaintiff or his attorney as prescribed in 
section eighty (§ 80.) 

But said order of arrest shall be of no avail, and shall be 
vacated or set aside on motion, unless the same is served 
upon the defendant, as provided by law, before the dock- 
eting of any judgment in the action; and the defendant 
shall have twenty dayp, after the service of the order of 
arrest, in which to answer the complaint in the action, and 
to move to vacate the order of arrest, or to reduce the 
amount of bail. 

I 154.— A flidavtt a»d oilier to be deliT-ered to skerUT aad eopT^ to de* 
ftndAiit. 

The affidavit and orderof arrest shall be delivered to the 
sheriff, who, upon arresting the defendant, shall deliver to 
him a copy thereof. 

} 155. — Arrest, bow mode. 

The sheriff shall execute the order by arresting the de- 
fendant, and keeping him in custody niitil discharged by 
law ; and may call the power of the county to his aid in 
the execution of his arrest, as in case of process. 

I 156.— Def^mdont to be dtocborgod on boU or deposit. 

The defendant, af**aDy time before execution, shall be 
discharged from the arrest, either upon triving bail, or upon 
depositing the amount mentioned in the order of arrest, as 
provided in this chapter. 

S 15T.— Boil— boir ^ven. 

The defendant may give bail, by causing a written under- 
taking to be executed by two or more sufficient bail, stat- 
ing their places of residence and occupations, to the effect 
that the detendant shall, at all times, render himself amen- 
able to the process of the court, during tlie pendeucy of tb« 
action, and to such as may be issued to enforce the judg- 
ment thereifi, or if he be arrested for the cause mentioned 
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in the third sub-dividion of Bectiou one hundred and forty- 
nine (§ 149), an undertaking to the same effect as that pro- 
vided by section one hundred and eighty-one (§ 181). 

See cases under §§ 160 and 161, po9t. Consult also, in regard to 
the last clause of this section, BoyUton Ins, Co, v. Iktms and note 
under § 1S7, post, 

1 158«— Surrender 9t d/cttndmakt. 

At any time before final judgment against them, the bail 
may surrender the defendant in their exoneration, or he 
may surrender himself to the sheriff of the county where 
he was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall 
be delivered to the sheriff, who shall detain the defendant 
in his custody thereon, as upon an order of arrest, and 
shall, by a certificate in writing, acknowledge the surrender ; 

2. Upon the production of a copy of the undertaking and 
sheriff's certificate, the court, or a judge thereof, may, upon 
a notice to the plaintiff of eight days, with a copy of the 
certificate, order that the bail be exonerated ; and on filing 
the order and the papers used on said application, they 
shall be exonerated accord inglj'. But this section shall not 
apply to an arrest for the cause mentioned in sub-division 
three of section one hundred and forty-nine (§ 149), so as to 
discharge the bail from an undertaking given to the effect 
provided by section one hundred and eighty-one (§ 181). 

{ 159.~Ball nuiy arrest delfeiidaiit. 

For the purpose of surrendering the defendant, the bail, 
at any time or place, l>efore they are finally charged, may 
themselves arrest him, or by a written authority, indorsed 
on a certified copy of the undertaking, may empower any 
person of suitable age and discretion to do so. 

Sedberry ». Carver, 77—819. 

1 1^.— Bally ho'w prooeeded agmHigt* 

In case of failure to comply with the undertaking, the 
bail may be proceeded against by action only. 
18 
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Previous to the enactment of the Code, the plaintiff In a snit had 
no remedy on a bail bond except a icire ftidas in the original cause. 
Gharleton v, Sloan, 64 — 702. 

A writ of $eire faeuu to subject bail was an original proceeding, 
under the former practices, for which the Code substitutes the civil 
action. McDowell «. Asbury, 66 — 444. 

See, also, the decision in BayleUon In$, Co. v. Ikm», cited under 
{ 187, posty and note. 

I 161.— B«ll, bovr exomexmtod. 

The bail may be exonerated, either by the death of the 
defendant, or hie imprisonment in a State prison, or by his 
legal discharge from the obligation to render himself 
amenable to the process, or by his surrender to the sheriff 
of the connty where he was arrested, in execution thereof, 
at any time before final judgment against the bail. 

The term State prison includes county jails as well as the peniten- 
tiary. Sedberry v. Carver, 77 — 319. 

The bail is not exonerated by the fact that the principal is im- 
prisoned for a crime, when the term of imprisonment has expired 
Defore the judgment against the bail. The statute does not mean 
that the bail shall be exonerated because the principal shall have 
been put in prison, but if he shall be in prison when the bail may be 
called upon to surrender him. Adrian t>. Scanlin, 77 — 317. 
' This section has no application : 

(1.) *' To imprisonment of any duration whatever^ under any civil 
process ; 

(2.) Where the term of imprisonment under criminal process has 
expired before final judgment against the bail ; 

(3.) It toould seem^ that no temporary imprisonment within the 
State, will exonerate the bail ; for, in such case, the court may^ upon 
motion of the plaintiff, or bail, order the principal to be retained a 
prisoner, until the debt is paid, and the service of the order on the 
jailor shall authorize him to detain the debtor ; and this shall be 
deemed a surrender of the principal in discharge of the bail." 

4. ** Imprisonment within the State for life, would, wepremrniCy be 
within the statute and exonerate the bail ; because there could be no 
surrender, or act equivalent thereto, as in case of an imprisonment 
for years. 

5. So, an imprisonment without the jurisdiction of our courts, by a 
judicial sentence, for a term less than life, but existing at the time the 
bail is sought to be charged, and up to final judgment against him, 
would also fall within the statute. Sedberry ». Carver, 77 — 819.a 



a The oloaing sentence of this opiulon, expressly limits its application, to 
the points numbered 1 and 2, In the above synopsis. The language of the oth> 
ers Is so strong, however, that they must be considered, at least as very poel> 
tlve dicta. Regarding them as such, It seems that the court construe the 
statute as applying only In case of perpetual Imprisonment ufUMn the State; 
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f iaa.>-IMliTerjr of itnABrtalclns to pl»i»mr, attd lU aoeepteAoe or rc!|«c- 
tloA tty hint. 

Within the time limited for that purpose, the sheriff 
shall deliver the order of arrest to the clerk of the court in 
which the suit is hronght, with his return indorsed, and 
a certified copy of the undertaking of the bail, and notify 
the plaintiff or his attorney thereof. The plaintiff, within 
ten days thereafter, may serve upon the sheriff a notice 
that he does not accept the bail, or he shall be deemed to 
have accepted it, and the sheriff shall be exonerated from 
liability. 

^163.— Hotlee of JiutUlMttlon— New boU. 

On the receipt of such notice, the sheriff or defendant 
may, within ten days thereafter, give to the plaintiff, or his 



or Imprisonment without the State, for a term existing at the time of execu- 
tion against the person of the defendant, and continning till final Judgment 
against his ball. 

This is a very great restriction of the terms of the statute. That the Im- 
prisonment intended to be prescribed as relieving the bail, is on criminal 
process only, and may be either in the penitentiary or county Jail, there can 
be no doubt; and also, that the Imprisonment must be for a term, exUHng at 
the Ume of execution affain$t the body of the defendant 

That the imprisonment need be perpetual, or for a term extending beyond 
such issue of execution, does not seem to be consistent, either with the 
terms of the statute, or with the reasons given, In the opinion. 

The statute provides that, on the occurrence of either of four contingencies, 
the ball shall be exonerated, to-wlt: (1) The death, or (2) imprisonment In a 
State prison ; or (8) the surrender, of the defendant; or (4) his discharge |fom 
the obligation to surrender himself. These provisions are Just as much a part 
of the undertaking, as the obligation to produce the defendant when re- 
quired. They are specific limitations of the risk which the bail assumes. 
The reason of them is obvious. The surrender of the defendant or the dis- 
charge of his liability fdlflls the conditions of the undertaking, and the 
obligors thereon are discharged, of course, thereby. Its purpose has been 
accomplished, in either of these events. Death renders its ftilfllment impos- 
sible, and so, in like manner, does Imprisonment on a criminal charge, at 
the time of the execution against his person, which is "the process Issued to 
enforce the Judgment," specified in f W, 

If; at this time, the State has the defendant imprisoned, he Is as much be- 
yond the control of the ball as if dead. The learned Justice suggests that the 
bail or the plalntifT might request the court to order his detention at the ex- 
piration of his term. It may be fttirly doubted whether the court would 
have any such power. The plaintifT might, it is true, cause his arrest imme- 
diately thereafter, and his right to do so is expressly preserved by statute, 
but the bail is relieved by the ffeust that it Is utterly impo»Hble for him to pro- 
dace the body of the defendant when required to do so, and that by no deAult 
of his. 
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attorney, notice of the justification of the same or other 
bail (specifying the places of residence and occupation of 
the latter) before the court, or the Judge thereof, at a speci- 
fied time and place ; the time to be not less than five nor 
more than ten days thereafter. In case other bail be given, 
there shall be a new undertaking, in the form prescribed in 
section one hundred and fifty -seven (§ 157.) 

1 164.— 4Muaflfl0«ttoMi of iMtU. 

The qualifications of bail must be as follows: 

1. Each of them must be a resident and householder or 
freeholder within the State ; 

2. They must each be worth the amount specified in the 
order of arrest, exclusive of property exempt from execu- 



It muBt be remembered too that the ball can only be proceeded against bj 
action, and that any defence which was good at the time he became liable 
In an action must continue thereafter; so, that a release ttom. custody, of 
the defendant, after that time, cannot re-obligate the bail. Having been ex> 
onerated by the imprisonment at the time of the issue of execution, he can> 
not again be made liable. It is true, the bail may deliver the defendant Id 
exoneration of themselves, **at any time before final Judgment" against 
them, but this does not require them to do so, when the defendant was in 
custody of the State at the time of the execution against his body, which is 
In the nature of a demand upon the bail. This is only a privilege, which Is 
granted to the bail, by which they may escape liability existing at the conk- 
menoement of the action, by the performance of the condition of the under> 
taking, afterwards. 

Ei^n when liable under scire facias this fJeict being pleaded in return theretc 
opemted as a release of the bail, and upon that plea being sustained the 
Judge was authorised to direct the detention of the prisoner, and not other- 
wise. The abolition of that writ and the proceeding against bail '* b]/ action 
only," may not have afTected the power of the Judge to direct the detention of 
the defendant on the expiration of his criminal sentence, to answer the civil 
execution against his person, but it certainly does not make it incumbent 
on the bail to become the actors and move for such detention. The plaintiflT 
may, perhaps, do so; though why he should when he may Just as easily |iave 
bis execution in the hands of the officer, who has him in charge, as a special 
order of the court, I cannot see. Formerly, the custodian of criminals and 
debtors under arrest, was always the same. Now, the warden of the peniten- 
tiary is expressly prohibited flrom detaining any persons except certain speci- 
fied classes ; and is directed by statute to release them on the expiration of the 
sentence for which they are committed to his custody. He Is not an officer of 
the court nor under its con^l or direction. While the court might direct 
the sheriff to detain one in his custody to answer a civil execution, could it» 
In like manner, direct the warden .of the penitentiary to bold him, until the 
plaintiff should see fit to Issue his execution and have it served? If so, du- 
ring what time would be direct his detention? 
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tiou; but the judge, on justrficsation, may allow more than 
two bail to justify severally in amounts less than that ex- 
pressed in the order, if the whole justification be eqtiivaleut 
to tiiat of two safficient bail. 

2 165 .-Juttitf «mtton mt Jball. 

For the purpose of justification, each of the bail shall 
Attend before tlie cocirt or the judge, or a justice of the 
peace, at the time and place mentioned in the notice, and 
may be examined on oath, on the part of the plaintiff, 
touching his suflBciencj, in soch manner as the court, or 
judge in his discretion, may think proper* The examina- 
tion shall be reduced to writing, and subscribed by the bail, 
if required by the plaintiff. 

1 166.— AUowaiuse mt Imll. 

If the court or judge find the bail sufiScient, he shall 
annex the examination to the undertaking, indorse his 
allowance thereon, and cause them to be filed with the 
clerk ; and the sheriff shall thereupon be exonerated from 
liability. 



{ 167.- 

The defendant may, at the time of his arrest, instead of 
giving bail, deposit with the sheriff the amount mentioned 
in the order. The sheriff shall thereupon give the defen- 
dant a certificate of the deposit, and the defendant shall 
be discharged out of custody. 

{ 168.— Piijratent of depo«lt lAto emurU 

The sheriff' shall, whithiu four days after the deposit, pay 
the same into court, and shall take from the ofticer receiv- 
ing the same, two certificates of such payment, the one of 
which he shall deliver to the plaintiff, and the other to the 
defendant. For any default in making such payment, the 
same proceedings may be had on the ofiScial bond of the 
sheriff^ to collect the sum deposited, as in other cases of 
delinquency. 
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( 169.--S«lMCItatUHi iMbU for deposit. 

If money be deposited, as provided in the last two sec- 
tions, bail may be given and justified upon notice, as pre- 
scribed in section one hundred and sixty-five, (§ 165) any 
time before judgment; and thereupon the judge shall direct^ 
in the order ot allowance, that the money deposited be 
refunded, by the sheriff, to the defendant, and it shall be 
refunded accordingly. 

When money shall have been so deposited, if it remain 
on deposit at the time of an order or judgment for the pay- 
ment of money to the plaintiff, the clerk shall, under the 
direction of the court, apply the same in satisfaction there- 
of, and after satisfying the judgment, shall refund the sur- 
plus, if any, to the defendant. If the judgment be in favor 
of the defendant, the clerk shall refund to him the whole 
sum deposited and remaining unapplied. 

2 171.-4nMrUr, wHen liable mm ball. 

If, atler being arrested, the defendant escape or be res- 
cued, or bail be not given or justified, or a deposit be not 
made instead thereof, the sheriff shall himself be liable as 
bail. But he may discharge himself from such liability, 
by t^e giving and justification of bail, as provided in sec- 
tions one hundred and sixty-three, one hundred and sixty- 
four one hundred and sixty-five, and one hundred and 
sixty-six, (§§ 163, 164, 165, 166) at any time before process 
against the person of the defendant, to enforce an order or 
judgment in the action. 

{ IT^— Proeeedlngs on JadipmeAt against mhmvitt. 

If a judgment be recovered against the sheriff, upon his 
liability as bail, and an execution thereon be returned un- 
satisfied, in whole or in part, the same proceedings may be 
had on the official bond of tlie sheriff, to collect the defi- 
ciency, as in other cases of delinquency. 
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i 173.— Ban UaMe to i 

The bail taken npon the arrest, shall, unless they justi- 
fy, or other bail be given or justified, be liable to the sheriff 
by action, for damages which he may sustain by reason of 
such omission. 

2 174>— V«€>ti«g order «f «rrwt» or mdiirl»g bail* 

A defendant arrested may at any time before judgment, 
apply, on motion, to vacate the order of arrest, or to reduce 
the amount of bail. 

The Judge of the Superior Court has no authority, in the first 
instance, to hear a motion to vacate an order of arrest or attachment 
returnable before the clerk. Clark v Clark, 64 — 150. 

A provisional remedy will always be vacated, without requiring 
tjij undertaking by the defendant, if it appear to the court, on its 
face, to have been issued irregularly, or for an insufficient cause. 
Bearv. Cohen, 66—511. 

When an order of aiTest has been granted without an undertaking 
having been filed as required by § 152, it will be vacated on motion, 
though the plaintiff may be suing as a pauper. Rowark v. Homes- 
ley, 68—91. 

) 17A. — ^AAdaTtte on motloii. 

If the motion be made upon aflSdavits on the part of the 
defendant, but not otherwise, the plaintiff may oppose the 
same by affidavits, or other proofs, in addition to those on 
which the order of arrest was made. 

When 'an order of arrest has been issued upon an insufficient affi- 
davit, and the defendant instead of moving to dismiss on the mif und 
of its apparent insufficiency files a counter-affidavit, the plaintiff may 
file other affidavits, which, if sufficient, shall operate to cure the 
defects of the original. Clark v, Clark, 64—150. 

Refusal to allow an amended affidavit to be filed, when the defen- 
dant does not move on affidavit, is a matter of discretion, which the 
court will not review. Wilson r. BamhiU, 64 — 121. 
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CHAPTER II. 

CLAIM A]Jb delivery OP PERSONAL PROPERTY. 



fiso. 170. Delivery of personal prop* 
erty. 

177. Amaaylt and its requisites. 

178. Requisition to sheriirto take 

and deliver the property. 

179. Security by plaintlfr. 
180.- Ei:ceptlon to sureties. 

181. Defendant, when entitled to 

re-dellveFy, 

182. Justification of defendant's 

sureties. 



Sec 183, Qaallflcatlon and Justlflca^ 
tion of sureties. 

184. Property, how taken when 
concealed in building or In-' 
doerure; 

185. Property, how kept. 

186. Claim of property by third 
person. 

187. Notice and affidavit, whea 
and where to be filed. 



1 176.— Delivery of persomal i^roperty^ 

The plaintiff^ in an action to recover the possession of 
personal property, may, at tlie tin[>e of issuing the summons, 
or at any time before answer, claim the immediate delivery 
of such property, as provided in this chapter. 

The order can ontly be granted siiiraltaneously with, or after the 
issue of summons commencing an action between the parties. Hirsb 
f>. Whitehead, 66—616. 

The issue of a summons is necessary, in order to give the clerk 
jurisdiction to issue the order. Potter v, Mardre, 74 — 86. 

If the plaintiff is content to let the property remain in the hands 
of the defendant, pending the action^ he is not required to make the 
affidavit. It is then, in effect the old action of detinue^ and the judg- 
ment is that set out in § 261, *'for the possession or for the v&lue, in 
case delivery cannot be had, and damages for the detention, &c." 
Jarman v. Ward, 67—82. 

\ ITT.— AfldATlt and Ito xt^qulslfes. 

Where a delivery is claimed, an affidavit mnst be made, 
before the clerk of the court in which the action is required 
to be tried, by sections sixty-six,, sixty-seven and sixty- 
eight, (§§ 66, 67 and 68) by the plaintiff, or some one in 
his behalf, showing: 

It is only in cases where the plaintiff seeks to have the prcj^erty 
delivered to him in^tanter, and to have the possession pending the 
aetiony as in the old action of repletin, that the affidavit is required. 
Jarman «. Ward, 67—82. 

The affidavit must conform strictly to all the requirements of the 
•totate. Hirsh o. Whitehead, 66 — 616. 

1. That the plaintiff is the owner of the property claimed 
(particularly describing it,) or is lawfully entitled to the 
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possession thereof, by virtue of a special property therein, 
the facts in respect to wliieh shall be set forth ; 

When a party has expended labor on another*8 property, so as to 
change its specific character, as distilling corn into whiskey, the 
owner of the original article cannot have an order to seize the 
product. Potter v. Mardre, 74 — 86. 

One in the rightful possession of property as a bailee, is entitled 
to an order against a wrong-doer who has deprived him of posses- 
sion. Hopper «. Miller, 76 — 402. 

In an action to recover personal property, whether the provisional 
remedy is resortrd to or not. the plaintiff must show a right to the 
possession of specific property which may be identified. A mort- 

fage of **ten new buggies'* by one who has a larger number of new 
uggies in his possession, without other description, does not convey 
title to any particular ones nor create a right on which an action for 
possession may be maintained. Blakeley v. Patrick, 67-7-40. 

2. That the property is wrongfully detained by the de- 
fendant; 

3. The alleged cause of the detention thereof, according 
to his best knowledge, information and belief; 

4. That the same has not been taken for a tax-assess- 
ment, or fine, pursuant to a statute; or seized under an 
execution or attachment against the property of the plaiu- 
tiflf; or, if so seized, that it is, by statute, exempt from 
such seizure ; and 

An afildavit which fails to state that the property has not been 
taken under execution, or to give its value, is fatally defective. 
Hirsh V, Whitehead, 65—616. 

The claim to a personal property exemption may be tried under 
this chapter. Baxter v, Baxter, 77 — 118. 

A party other than the judgment-debtor may recover property held 
by A sheriff under levy, and have delivery thereof under this chapter. 
Jones V. Ward, 77—837. 

5. The actual value of the property. 

Htrsh V. Whitehead, 66—616. 

The plaintiff may or may not make this afiidavit in an action to 
recover personal property, accordingas he seeks to obtain the imme- 
diate possession or not. Jarman o. Ward, 67 — 82. 

I ITS.— Requisltton to tihitrUr to telu and deliver tl&e property. 

The clerk of the court shall, thereupon, by an indorse- 
ment in writing upon the affidavit, require the sheriff of 
the county where the property claimed may be, to take the 
19 
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same from the defendant and deliver it to the plaintif ; 
provided, the plaintiff shall give the undertaking pre- 
scribed in the next section (§ 179.) 

A process whicb is set aside for irregalarity, is no jastification t^ 
the plaintiff or his attorneys and aiders, for acts done under it. 
Woody V, Jordan, 69—189. 

When the sheriff seizes goods under this chapter, which belong to 
several parties in common, he becomes, pro nae viee^ a tenant in 
common with (he other joint owners, and it is well settled that a 
a tenant in common in personalty cannot maintain an action to 
recover goods from his co-tenant. Boyleston Ins. Co. v, Davis, 
68—17. 

An order granted before issue of summons is no justification to the 
sheriff or party obtaining it, for any action done under it. Potter p. 
Mardre, 74—36. 

{ 1T9.— Seenxttr br pUdmtUT,' 

Upon the receipt of the order from the clerk with a writ- 
ten undertaking executed by one or more snflScient sure- 
ties, approved by the sheriff, to the effect that they are 
bound in double the value of the property, as stated in the 
affidavit for the prosecution of the action, for tho return of 
the property to the defendant, if return thereof be ad- 
judged, and for the payment to him of such sum as may, 
for any cause, be recovered against the plaintiff, the sheriff 
shall forthwith take the property described in the affidavit, 
if it be in the possession of the defendant or his agent, and 
retain it in his custody. He shall also, without delay, 
serve on the defendant a copy of the affidavit, notice, and 
undertaking, by delivering the same to him personally, if 
he can be fouod, or to his agent, from whose possession the 
property is taken ; or, if neither can be found, by leaving 
them at the usual place of abode of either, with some 
person of suitable age and discretion. 

Woody «. Jordan, 69—189. 
1 180.— S^zoeptton to snretlM. 

The defendant may, within three days after the service 
of a copy of the affidavit and undertaking, give notice to 
the sheriff personally, or by leaving a copy at his office in 
the county town of the county, or if he have no such office. 
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at the office of the clerk of the court, that he excepts to 
the sufficiency of the sureties. If he fail to do so, he shall 
be deemed to have waived all objection to them. When 
the defendant excepts, the sureties shall justify on notice, 
in like manner as upon bail on arrest. And the sheriff 
shall be responsible for the sufficiency of the sureties, until 
the objection to them is either waived as above provided, 
or until they shall justify, or new sureties shall be substi- 
tuted and justify. If the defendant except to the snre- 
ties, he cannot reclaim the property, ae provided in the 
next section. 

{ 181.— Defendant -wlieift entitled to re-dellTerjrt 

At any time before the delivery of the property to the 
plaintiff, the defendant may, if he do not except to the sure- 
ties of the plaintiff, require the return thereof, upon giving 
to the sheriff a written undertaking, executed by two or 
more sufficient sureties, to the effect that they are bound 
in double the value of the property, as stated in the affi- 
davit of the plaintiff, for the delivery thereof to the plain* 
tiff, if such delivery be adjudged, and for the payment to 
him of such sum as may, for any cause, be recovered against 
the defendant. If a return of the property be not so re- 
quired, within three days after the taking and service of 
notice to the defendant, it shall be delivered to the plain- 
tiff, except as provided in section one hundred and eighty- 
six (§ 186.) 

1 189«— JvstlfleattoB vt deftndant'e swetles. 

The defendant's sureties, upon a notice to the plaintiff 
of not less than two, nor more than six days, shall justify 
before a judge or justice of the peace, in the same manner 
as upon bail on arrest; upon such justification, the sheriff 
shall deliver the property to the defendant. The sheriff 
shall be responsible for the defendant's sureties, until they 
justify, or until justification is completed or expressly 
waived, and may retain the property until that time; but 
if they, or others in their place, fail to justify at the time 
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and place appointed, he shall deliver the property to the 
plaintiff. 

1 183.— 4i«alUleatioiis and |«stlfle»UoB of raretlM. 

The qualifications of sureties, and their justification, 
shall be as are prescribed by sections one hundred and 
sixty-four and one hundred and sixty-five, (§§ 164, 165) in 
respect to bail upon an order of arrest. 

1 184.— Property, Itow taken -when eoneealed In bntldlnf^ or Inelomare. 

If the property, or any part thereof, be concealed in a 
building or inclosure, the sheriff shall publicly demand its 
delivery. If it be not delivered, he shall cause the build- 
ing or inclosure to be broken open, and take the property 
into his possession : and, if necessary, he may call to his 
aid the power of his county. 

1 185.— Propertjr, lio-vr kept. 

When the sheriff shall have taken property, as in this 
chapter provided, he shall keep it in a secure place, and 
deliver it to the party entitled thereto, upoH receiving his 
lawful fees for taking, and his necessary expenses for keep- 
ing the same. 

} 186.— Claim of property by tklrd person. 

If the property taken be claimed by any other person 
than the defendant or his agent, and such person shall make 
aflStlavit of his title thereto, and right to the possession 
thereof, stating the grounds of such right and title, and 
serve the same upon the sheriff, the sheriff shall not be 
bound to keep the property, or deliver it to the plaintiff, 
unless the plaintiff, on demand of him or his agent, shall 
shall indemnity the sheriff against such claim, by an under- 
taking executed by two sufiicient sureties, accompanied by 
their affidavits, that they are each worth double the value 
of the property, as specified in the affidavit of the plaintiff, 
and freeholders and householders of the county. And no 
claim to such property, by any other person than the de- 
fendant or his agent, shall be valid against the sheriff, 
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unless made as aforesaid ; and notwithstanding sneh claim, 
when so made, he may retain the property a reasonable 
time to demand such indemnity. 

The Judge of the Superior Court has no right upon the affidavit 
of A third party claiming the ownership of the goods, to order their 
delivery to him without security. Bear v, Cohen, 65 — 511. 

A third party claiming the property, loses his right by allowing 
three years to elapse after filing his petition to interplead, without 
moving further in the matter. Clemmbns v, Hampton, 70 — 534. 

Qit€Bre — Whether a third person who claims the property can 
appeal from an order of the court refusing his application to inter> 
plead. Clemmons v. Hampton, 70 — 534. 

} 187.— Notice and mMdmiritf tvlien and tvh«re to be tiled. 

The sheriff shall file the notice and affidavit, with his 
proceedings thei-eon, with the clerk of the conrt in which 
the action is pendin^r, within. twenty days after taking; the 
property mentioned therein. 

As regards the verdict and judgment, in actions for money only 
and to recover specific personal property, embracing all cases in 
which tlie aid of the provisional remedy can be invoked, see §§ 288 
and 251, post, and the cases and notes under that section. 

A summary judgment may be rendered upon the undertaking 
Against the sureties, at the time of trial. Boyleston Ins. Co. o. 
Davis, 74— 78.a 



a This decifnion Is placed upon the ground that the provision of the Re- 
vised Code, Chapter 98, allowing summary judgments to be taken in actions 
of Beplevin, is not inconsistent with the provisions of the Code of Procedure. 
In support of this, the principle in Clerk's Office v. HuffHeUer, 67—449, in j^ 
gard to Judgment upon undertaking, on appeal is cited. 

The opinions, in both cases, are characterized by all the force and subtlety 
for which the learned Chief Justice (Pearson) Is so Justly celebrated. They 
are based, however, entirely upon two hypotheses: 

1. That the Code of Procedure has made no provision tor recovery, in such 
cases; and * 

2. That the provisions of the Revised Code, In reference to summary Jud^ 
ment against the bail, are not repugnant to the provisions of the Code. 

Both of these propositions appear to me, to be at least doubtfUl, in their 
application to the undertaking in claim and delivery. 

The forms of actions existing at the adoption of the Constitution of 180S« 
were abolished by that instrument, and a civil action substituted. As before 
shown (3 6, ante^ note), the ** form of action ** includes not only the writ, but 
the declaration, pleas and the Judgment following thereon. The Judgment, 
Id Replevin^ was as much a part of the fom of that action, as the writ or de- 
claration, and when the Revised Code, provided for a Judgment against the 
sureties, without a hearing, it became a part of that form qf aeUan, It could 
not be Invoked in any other. It was not a power inherent in the oonrt, but a 
power granted by specific enactment, at an incUUnl of the aeUon of JReplevin^ 
The form, the machinery, the distinguishing charaeteristloa of that action. 
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S8 a means of asserting rights or obtaining remedies, are utterly aboHslied^ 
The rlghes, themselves, and the remedies which li afforded the suitor, I. e., 
reetltatlon and recompense— still exist. They are not a part of the /arm cf 
action^ but its object or purpose. The method of aceomplishlng the results 
aimed at by that action, are, howerer, utterly changed. 

So fUr as regards undertakings on appeal, there are two important particu' 
lars, in which they may be distinguished Arom the cases now onder conside- 
ration : 

1. The granting of summary Judgments oo them was not a part of the /orm 
<if any action. It was an uniyersal rule, applying as well in one form of action 
as in another. 

2. As is remarked by the court, in HuffateUer's ccue, they are not contracts 
with the appellee or with any other person, but general undertakings which 
may, perhaps, be considered as in the nature of confessions of Judgment^ 
This view is greatly strengthened by observing how unreservedly the appel- 
lant, is required to submit himself, in all respects, to the order of the appel* 
late court, by the various provision of ^ 308 to 312, before execution will be 
•tayed. In such case the rights of the parties are presumed to have been 
settled by the decision below. In case of undertakings in provisional reme- 
dies, however, these rights are altogether unadjusted, and the claimant and 
his sureties contract, specifically with the other claimant. In such contract, 
they assume only liabilities, which are subject to set-off and defence, as are 
other private contracts. They constitute private rights and their breaches, 
private wrongs, which are to be asserted and redressed, by a civil action only. 

In support of this view, may be noted, the fiict, that, in the case of arrest 
and ball, It is provided expressly, that the **ball may be proceeded against 
by action only," (^ 100). This provision is made still more Important In con- 
sidering this question, hf a fact which does not seem to have been adverted 
to by the court, to-wlt: that the undertaking, under sub-section 3 of } 148, is 
" to the same effect as that provided by § 181," (§ 15»— 3). This requires the re- 
turn of property or its value, as in case of claim and delivery, and yet it can 
only be proceeded on by an action. The evident purpose of this provision 
was to allow the bail to set-off any counter-claim, they might have against 
the defendant, in the action he might bring, which they would be prevented 
from doing, in case of a summary Judgment,— at least unless their claim had 
be^n already reduced to Judgment, and even then it could, probably, be de- 
feated by assignment, as it would only attach by order of the court. That 
the defendant may proceed by action is undoubted. Indeed, such is the deci- 
sion, in Woody v. Jordan^ 69—189. The Code.proVldes that remedy, and such 
action must, of course, permit all the defences, which apply to any other prl- 
vatecontract; and it is consistent with the strictest Justice that such should 
be the case. 

This view is, also, sustained by the teuci that ^ 233, 231 and 285, provide, with 
great particularity, for verdicts and the assessment of damages. In actions 
to recover personal property ; and } 251 provides with equal distinctness, for 
the Judgment in all such oases. In neither of them is there the remotest 
allusion to a summary judgment against baiL 

This silence, taken with the foot that another remedy Is afforded— which is 
not the case In undertakings on appeal; that an undertaking of precisely 
the same import and (br the same purpose, whose form is only ascertained 
by reference to the section prescribing the undertaking in claim and deliv- 
ery, is to be proceeded against by action only ; and the fiict that this summary 
Judgment was undoubtedly one of the differential features of the action of 
Replevin^ as regulated by the Revised Code, and as such was abolished by 
the Constitution, lead me to doubt whether the decision ought to be followed. 
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{ 188«— iBluuotlon by order. 

The writ of injunction, as a provisional remedy, is abol* 
ished, and an injunction by order is snbstituted therefor. 
The order may be made by any Judge of a Superior Court, 
in the cascB provided in the next section, and may be en- 
forced as the order of the court. Upon such order it shall 
be issued by the clerk of the court in ^^ich the action ia 
required to be tried. 

The practice, under this section previous to the Act of 1876-77, 
was settled in Sfanney v. Comers of Montgomery Co,, 71 — 486, to be, 
in effect, that any judge of a Superior Court might issue an injunc- 
tion order or order of restraint, but only the judge of the district in 
which the county was located, where the action was triable, could 
bear a motion to modify or vacate such order. 



f 188.a— lUnuit Judge may fprant Ix^iuictlon. 

[Acte of lS7fr-77, Cbrpter 223, Section 1.] 

The jurisdiction of the Judges of the Superior Courts of 
this State, in appointing receivers and granting injunc- 
tions and restraining orders, shall be as follows : Keceivers 
may be appointed and injunctions granted by the judge 
resident in the district in which the action or special pro- 
ceeding is pending, while the judge assigned to said dis- 
trict is absent therefrom ; bnt when the judge assigned to 
said district, or holding courts in'said district, by excliange, 
shall be in said district, he shall have the exclusive juris- 
diction of such proceedings ; and when neither the resident 
judge, nor the judge assigned, nor the judge holding courts 
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by exchange, sUall be in the district, the judge of any ad- 
jaii)ing district may have the jurisdietion of said proceed- 
ings.a 

i 189.&— MThat Judge UMmy gnufet m g— tamlnlng order. 

[Acta of 1876-'77, Chapter 223, Section 2.] 

A restraining order may be issued, at any time, by ekher 
the resident judge, or the judge a'^signed to the district, or 
holding the courts of the district; by exchange, or by a judge 
holding a special term therein, but said order shall be made 
returnable in twenty days l>efore the judge designated in 
section one (§ ISHa) with an order to show cause why a 
receiver should not, be appointed, or an injunction granted, 
and said judge shall have jurisdiction to hear and deter- 



a The Act ori87d-*77, Chapter 223, which Is hereglven a* ^ 188a and 1885, was 
evidently paased with immediate reference to certain orders which had been 
made in regard to the receivership of certain railroads but a short time before 
Ihefmssage of the act. Prom a careful consideration of its provisions. I am 
convinced that a plentifnl harvest of Jurisdictional questions nuvy be ex- 
pected ft>om it. Who has the right to issue injunctions and who to hear mo- 
tions to dissolve? Who may issue orders of restraint and before whom they 
shall be returnable 7 M^ether two Judges may have Jurisdiction in one dis- 
trict at the same time? How it is to be determined who will be ** in the dis- 
trict '* twenty days after the application? What will be the effect of a return 
before the wrong Judge— i. e., if he has not Jurisdiction to hectr, has he for any 
purpose whatever? Who is *^ the Judge of an adjoining district ;'' that is, is 
it the one resident there or the one holding court there, or does the same un- 
certainty arise here again? When an order to show cause and restraint in 
the meantime, is granted, can it be made returnable at large; that is, before 
any Judge authorized by law to hear it, at a certain time and place? If so, 
and It should be heard by the wrong one, what would be the effect on the 
order? What wfll be the effect of the statute upon the enforcement of the 
order? Suppose an order of restraint issue to^ay, the Judge leaves the dis- 
trict to-morrow and another comes. The defendant disobeys the order. Who 
can punish the contempt? 

These are a few of the questions which this new statute raises. Hitherto, 
the Htate has been fortunate in having few jurisdictional issues raised. Per- 
haps there has never been an instance before, of a system of courts super- 
seded by another system, in which so few questions of this character arose as 
In this Btate. Our present system of courts, by its extreme simplicity and 
the readiness by which transfers are made, almost entirely avoids them. 
This statute, however, must make their recurrence A'equent. A suitor who 
seeks an injunction hereafter, will be likely to be as uncertain as to the result 
as the man who writes his own will. In every case of importance it will 
require thejudgment of the highest court to determine the Jurisdiction of 
the provisional remedy of injunction and appointment of receiver, while 
the Jurisdiction of the action to which it is incidental is determinable In an 
instant. It is noticeable that the Jurlsdisction of other provisional remedies 
Is not expressly modified by the act, being left as it was before, or only to h6 
guetted out ft'om implication. 
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mine the question. Providedy That a jndge, holding a 
special term in any county, may appoint a receiver, or 
grant an injunction, or issue a restraining order returnable 
before himself in any case, which he may have jurisdiction 
to hear and determine nnder the commission issued to him. 

[Section 3 of this Act, will be found under % 251 and marked $251 ft, 
as it applies to the approval of orders, generally, and not especially 
to cases of application for provisional remedies.] 

{ 189.~Ii^J»ncttow in wluit cams allowed. 

1. When it shall appear by the complaint that the 
plaintiff is entitled to the relief demanded, and such relief, 
or any part thereof, consists in restraining the commission, 
or continuance, of some act, the commission or continuance 
of which, during the litigation, would produce injury to the 
plaintiff, or 

2. When, during the litigation, it shall appear that the 
defendant is doing, or threatens, or is about to do, or pro- 
curing or suffering some act to be done in violation of the 
plaintiff's rights respecting the subject of the action, and 
tending to render the judgment ineffectual — 

a temporary injunction may be granted to restrain such 
act. 

When the affidavit alleges that one of the defendants, who is the 
plaintifTs debtor, has conspired with the other, to give him his bond 
without substantial consideration, and allow judgment and eiecution 
thereon, in order to defraud the plaintiff, the injunction will be con- 
tinued to the hearing, although the defendants may deny the fraud 
in their answer. Heilig o. Stokes, 63 — 612. 

That- the party failed to sustain his defence in an action through 
the unexpected absence of the nominal plaintiff, whom he had not 
subpoenaed as a witness, is no ground for an injunction against the 
judgment in such action. Wilder «. Lee, 64 — 50. 

It is no ffround for injunction against a judgment, obtained by the 
assignee of a bankrupt bank, that the defendant, ^* being unable to 
obtain the bills of the bank," had tendered in discharge of the judg- 
ment, one-half its amount in currency, which was alleged to be the 
value of such bills. Smith v. Dewey, 64 — 468. 

When a vendee of land secures the purchase money by mortgage, 
makes valuable improvements, and after default obtains an injunc- 
tian to restrain a sale, the defendants (the vendors) have a right to 
have a receiver appointed. Howes «. Mauney, 66 — 218. 

A complaint which alleges that the defendant being an executor 
and having power to sell land under the will, sold for Confederate 
money and is about to make title, but does not allege fraud or col- 

20 
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lusion, is not sufficient ground for an injunction to restrain him from 
conveying. Sprinkle v, Hutchison, 66 — 460. 

When the affidavit alleges that the plaintiff has paid a trustee the 
whole of the trust debt and that the trustee threatens to sell, and the 
counter-affidavits admit that he has paid a part of the debt and 
that he is entitled to a conveyance upon payment of the residue, the 

Elaintiff is entitled to an order to restrain the sale until the hearing. 
Mockery v. French, 69—808. 

Where a defendant gave a railroad company license in writing to 
cross his lands if they would open a street upon his premises in con- 
sideration of being allowed to do so, and the company ran across his 
lands and did not open the street, and were notified by him that he 
would re-possess the land occupied by the track, if they did not open 
the street in fifteen days: Held^ to be a threat of irreparable injury, 
which entitles the company to an injunction until the final hearing. 
W. & T. R. K. Co. V Battle, 66—540. 

When a mortgagor remains in possession after the date of forfeiture, 
and is alleged to be insolvent and disposing of the crop raised on the 
premises, in an action to recover rental for the time elapsing after 
forfeiture, the mortgagee is entitled to an injunction to restrain such 
sale pending the action. Jones v. Hill, 64 — 198. 
. This section does not apply to a case where a plaintlfl^ bnngs an 
action in his own name, alleging that he is the tax-collector of a county 
and that the defendant has usurped the office, and asking that he be 
restrained from exercising its functions. It is confined to cases in 
which some pritate right is the subject of controversy, and not the 
title to n public ojffke, Patterson v. Hubbs, 65 — 119. 

When an appeal has been perfected by the filing of the required 
undertakings, all further proceedings under the execution are sua* 
pended, by the clerk giving notice to the sheriflf of that fact. It does 
not constitute a case for injunction, in an action against the sheriff 
and the plaintiff. Bryan r. Hubbs, 69—428. 

When a person whose land has been taken by the commissioners 
of a town for public use, appeals from the assessment of damages 
made by those appointed to value it, he waives all irregularity in the 
proceedings to condemn the same, and takes up, by his appeal only, 
the quiestion of damages; so that he is not entitled to an injunction 
to prevent its use by the corporation. Johnson v, Com'rs of Ashe- 
ville, 70—650. 

3. And where, during the pendency of an action, it 
shall appear by affidavit, that the defendant threatens, or 
is about to remove or dispose of his property, with intent 
to defraud his creditors, a temporary injunction may be 
granted to restrain such removal or disposition. 

An injunction, restraining defendants from working turpentine 
trees, when the answer meets every material allegation of the com- 
plaint, and the mischief complained of is not irreparable, (no other 
affidavits being filed by the plaintiff) will be dissolved upon the 
hearing of the complaint and answer. Bell «. Chadwick, 71—829. 
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The entry on land that a court can enjoin, is only an entry under 
force or color of legal process. It will not enjoin a mere trespass, 
unless irreparable damage is threatened. German v. Clark, 71 — 417, 

Pending^ an action for the recoTery of land, an injunction does not 
lie, restraining the defendant from enjoying the fruits of his posses- 
sion and claim of title; and especially where it does not appear that 
the plaintiff will lose the fruits of his recovery, if he estaolishes his 
title. Baldwin v, Burnett, 71—463. 

A party who purchases land must, in general, look to his vendor 
alone for a title ; and in the absence of a warranty and of fraud, the 
doctrine of eaveat emptor applies between the vendor and the vendee. 
Therefore^ where A, a corporation, purchased from B, land sold under 
a mortgage, and on the same day mortgaged the land to C : Held^ 
that the fact that D claimed title to the land, and had brought an 
action to assert that title, was not sufficient ground for an injunc- 
tion against C, restraining the sale of the land under his mortgage, 
although A, at the time of purchasing the land, was ignorant of the 
claim. €k>ld Amalgamating Co. 9. Ore Dressing Co., 73—468. 

The judge below efrred in granting an injunction, by which the 
persons in possession of the offices of mayor and aldermen of a city, 
and actually performing the duties of those offices, are restrained 
from all official acts. Campbell v. Wolfenden, 74—103. 

It is not sufficient to allege that the persons filling the offices were 
not regularly or rightfully elected ; but it must also appear that they 
are abusing or about to abuse their possession of official power to the 
public injury; and that the public will sustain no damage by the 
suspension for an indefinite time of all city government. /5ta. 

The extraordinary remedy by injunction will not be granted, when 
it appears that the petitioner has an adequate remedy by regular pro- 
ceedings in the cause: Therefore^ in an action against an administra- 
tor, de bonis non^ to enjoin him from selling the land of the intestate 
for assets, it appearing that a petition for that purpose was pending 
in the Probate Court, and that the defendants therein, denied the 
legality of the appointment of said administrator de bonis rum ; and 
it further appearing that no account had been taken of the personal 
property of the intestate : It was held^ that the plaintiffs had an ade- 
«quate remedy against the sale of said land in the Probate Court, and 
that therefore it was not error in the court below to dissolve the in- 
junction theretofore granted. Johnson v. Jones, 75 — 206. 

When it is alleged in the complaint, that the defendant's testator 
occupied a fiduciary relation to the plaintiffs, and invested their 
money in certain real estate, and that no settlement of accounts had 
been had between the plaintiffs and such fiduciary ; Eeld^ that the de- 
fendants should be restrained until the hearing from selling such 
real estate for assets. McCorkle «. Brem, 76 — 407. 

The remedy, for an injury resulting from the operation of an un- 
lawful town ordinance, is not by injunction. The party injured has 
ft complete redress in an action for damages. Cohen v. Com'rs of 
Goldsboro, 77—2. 

The title to personal property cannot be tried by injunction: 
Thertfore^ when a sheriff levied upon certain personal property, 
which had been allotted to the defendant, in the execution, as his 
personal property exemption, and remained in his possession, and 
was restrained by injunction from selling the same: Hdd^ to be error. 
Baxter «. Baxter, 77—118. 
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If a mortgagor who is allowed to retain possession, or if a vendee, 
under a bond for title is let into possession, makes improvements 
and erects fixtures, he is not at liberty to remove the same, because, 
by bis own default, he is not able to get the title, and he may be en- 
joined in an action for foreclosure or specific performance. Moore 
9, Vallentine, 77—188 

Where there have been mutual dealings between the parties, sev- 
eral mortgages given and the balance due from the mortgagor is in 
dispute : Held, that a sale advertised under the power in the mort- 
gage should be enjoined until the balance due is ascertained and 
declared, by a decree of court. Pumell v, Vaughan, 77 — 268. 

The plaintiff instituted an action against the defendants for an 
account, whereupon the defendants, under powers contained in cer- 
tain mortgages executed to them by the plaintiff, advertised his land 
for sale ; there had been numerous dealings between the parties for 
many years, and the status of the account was in dispute: Meld^ 
tlmt the defendants should be restrained from selling under the 
mortgages, until the action for account is tried and the balance due 
ascertained "by judgment. Capehart v. Biggs, 77 — 261. 

{ 100.— At ivlftAt ttme It may be granted— copy of aflda-vlt to be aerved. 

The injunction may be granted at the time of commen- 
cing the action, or at any time afterwards, before judgment, 
upon its appearing satisfactorily to the judge, by the aflBda- 
vit of the plaintiflT, or of any other person, that sufficient 
grounds exist therefor. A copy of the affidavit must be 
served with the injunction. 

An injunction order can only be granted at the time of the issue of 
summons or afterwards. If it be granted he/ore^ or if it direct^ the issue 
of summons, it is irregular and- will be dissolved on motion. But if the 
defendant answer the complaint and objection be not taken until the 
trial, the irregularity is deemed to have been waived, and the court 
will not notice it, ma sponte Heilig v. Stokes, 63—612; McArthur 
c. McEachin, 64—72; Hirsh v. Whitehead, 65—516. 

In an application for injunction an affidavit by one not a party to 
the action, that what Tie has stated in the complaint is true, cannot 
be considered, he having stated nothing in the complaint, Martin «. 
Sloan, 69—128. 

{ 191.— Ii^nnctlon after anwrer. 

An injunction shall not be allowed after the defendant 
shall have answered, unless upon notice, or upon an order 
to show cause ; but, in such case, the defendant may be 
restrained until the decision of the judge granting or refus- 
ing the injunction.a 

a The practice In regard to injanotions has fltUen into some obsoiirlty, 
chiefly it would seem firom an inaccuracy in the nse of terms, or rather a 
fkilure to ase the language of the Code, eepecially by the reporters. 



Digitized by VjOOQIC 



INJUKCnON. 



167 



An order to restrain proceedings, for more than twenty days, made 
by a jndge at chambers, without notice to the adverse party, will be 
set aside on motion. See §§ 845 — 5, po9t^ and cases there cited. 
Foard v. Alexander, 64—69. 

It is error to g^ant an injunction staying execution on a judgment 
without : 

1. Notice to the plaintiff, and 

2. An undertaking for at least a sum equal to the judgment. Fai- 
son V. Mcllwaine, 72 — 812. 

Distinction between common and special injunctions, under the 
former practice drawn and their application to the provisional 
remedy, shown. Heilig c. Stokes, 63 — 612. 

A separate action cannot be brought by the judgment debtor to 
restrain an execution, on account of irregularity in the judgment or 
the execution. The proper remedy is a motion in the cause. Foard 
9. Alexander, 64—69. 

It is improper to make a sheriff a party to an action for injunction 
against process which he has m his hands. Jarman o. Saunders, 
64—867. 

19)i«— Secnrlty^ upon lajnnetlon— damases* 

Upon granting an order for nn injunction, the judge shall ^yfUs^^Q 
require as a condition precedent to the issuing thereof, that 
the clerk shall take from the plaintiflf a written undertak- 



\. 



Tbe cases In which a temporary injunction by order may be obtained, are 
stated, in tbe Code, with as much particularity, perhaps, as the nature of the 
subject-matter will permit. The three classes specified are— 

1. When the prevention of some particular act, Is a part of the ultimate 
remedy sought. 

2. When, during litigation In regard to specific property, the defendant is 
likely to perform some act injurious to the plaintiff^ alleged rights in th* 
mt^ect qf the wAion, 

8. When the defendant is about to remove or dispose of his property, with 
Intent to defraud bis creditors. 

It will be observed that the last of these three classes, is the broadest of the 
provisions of the Code, which afibrd a safe-f^iard against the concealment or 
removal of property, with an intent to defraud the creditor. Under { 149, sub- 
sections 8, 4 and 5, the defendant may be arrested, If he has concealed, dis- 
posed of or removed or is about to conceal, remove or dispose of his property 
with such fraudulent intent. And under 1 197, an attachment may issue to 
take his property, on like grounds. This section adds, however, another ele- 
mentf to-wit: **lf it shall appear that the deCandant threatent to remove," Ao. 

Tbe question has arisen in some States, whether two or all of these provi- 
sional remedies may be employed ^by the plaintiff, in the same action, and 
there seems to be no good reason why they should not. One is designed to 
hold the body of the defendant to answer the plaintiflT's execution against 
it, should he obtain one; another to hold his property for a like ptlrpose; 
and tbe third to prevent an act wbioh might impair the value of his Jndff- 
ment should he recover. 

Another, interesting question, which has been mooted in other States, is 
as to whether a defendant, who sets up a oounter-olalm against a plaintiff is 
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ing, with snflScient sareties to be justified before, and ap- 
proved by the said clerk or by the judge, in an amount to 
be fixed by the judge, to the eflFect that the plaintiflF will 
pay to the party enjoined, such damages, not exceeding an 
amount to be specified, as he may sustain by reason of the 
injunction, if the court shall finally decide that the plain- 
tiflF was not entitled thereto. The damages may be ascer- 
tained by a reference, or otherwise, as the judge shall direct. 

It 18 error to grant an injunction without requiring the plaintiff to 
ffive the undertaking required by this section, and such order must 
be vacated on motion. Sledge v, Blume, 63 — 874 ; Hirsh v. White- 
head, 65-— 516; Miller V. Parker, 78—58. 



entitled to an li\Junction under the provisions of this chapter, in the action 
brought against him. The case does not seem to have arisen before our Sur 
preme Court and the cases provided for, all specify acts of the defendant, as 
the grounds of this remedy. There has been one Instance, at least, of a de- 
fendant claiming an affirmative relief having obtained an ii^unction order 
against the plalntiflT, under the second sub-division of this section : but the 
judge who granted it has never yet been able fUlly to satisfy himself whether 
bis action was correct or not. There seems to be no reason why such a party 
should be driven to another action to obtain injunctive relief in regard to 
the suljeci of one already pending. 

The language of some of our decisions and of many of the reporter's notes, 
would seem to indicate the idea that the former practice, in regard to injano* 
tionswasyet in force, in one important particular, to-wit: That, i/^ on the 
coming in of the answer^ the equitj/ of the complaint is fuUy denied^ the if^ttnc' 
Hon miut be cUeeolved, 

This was a rule of the court of equity, which grew out of the nature and 
Jurisdiction of that tribunal. The very purpose of its procedure, in, perhaps, 
a majority of cases, was to probe the conscience of the defendant and a very 
great— in other circumstances it would be deemed an undue importance,— 
was attached to his answer as being a response to the plaintiff's interroga- 
tories, in the only tribunal in which either could be heard in his own behalC 
8o great was its authority that, in many cases, that tribunal would hear ** no 
evidence variant from the allegations of the answer." This odor of verity 
which surrounded the answer in equity has been removed. 

1. By the abolition of equity procedure, the forms of which are aboUshed 
by the Ck>n8titution, and whose rules for the construction of pleadings are 
also abolished, both affirmatively and by unavoidable inference, by { 91, of 
the Ckxle as well, and to the same extent, as those of actions at law; and 

2. By the removal of all disqualification of parties to testify in their own 
behalf; and 

8. By the fbct that this chapter prescribes, without any exception, the pro- 
cedure, in all cases, where the aid of the injunction order, is invoked as a pro- 
visional remedy. By its provisions, certain specific roles are preserlbed, 
which for simplicity and completeness, cannot be excelled, stating as they 
do, with the utmost exactness, in what manner, injaneUons may be obtained 
and vacated. Theyf 
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SembU. — That an injunction granted without requiring an under* 
taking, is irregular but not void. Sledge v. Blum, 63 — 374 

If an injunction bond has been filed without the issue of summons, 
judgment for costs and damages may still be rendered against the 
principal and sureties thereto. McArthur o. McEaotiin, 64-^72. 

Where an injunction order requires the plaintiff to give an under- 
taking with sufficient sureties, it seems that a deposit in money of the 
snm named will suffice; at least, the giving of the undertaking befoi-e 
a motion to vacate, after having made such a deposit, will prevent 
the order being vacated on that account. Richards v. Baurman,. 
eS— 162. 

Fees paid to counsel, beyond the sums allowed to be recovered by 
the party prevailing in the action, under Title XII, of the Code, (not 
then repeale-1) are not a part of the damages sustained by reason of 
the injunction. Hyman t>. Devereux, 65 — 588. 

In ascertaining the damages sustained by reason of an injunction 
staying proceedings, reference must be had to its effect on the debt, 
the collection of which was enjoined. If the defendant has become 
insolvent during its continuance, the whole debt should be included; 
if his condition is unchanged, only the costs and disbursements in 
the proceeding for injunction. McKesson v. Hennessee, 66 — 473. 

1 193.— Order to aliovr cause— restraint In meantime. 

If the judge deem it proper that the defendant, or any 
of several defendants, should be heard before granting the 



1. The plalDtiflTmu^^ apply by affidavit^ and may do so (a) without notice, or 
(6) upon notice, to the adverse party. 

2. If the application is made without notice, the Judge may either, (a) grant 
theii^unction on the plaintiffs affidavits, or (6) grant an order to show cause 
and, in the meantime, restrain the defendant. 

3. Xf ihe order be made uHthoiU notice^ the defendant may, at any time before 
trial, move upon notice to vacate either (a) on the plaintiff's affidavits, or 
(6) he may file oounter-aiBdavits in opposition thereto. 

4. If the defendant move on affidavits, the plaintiff may file other affi- 
davits in reply. 

5. The express permission to the defendant to move to vacate upon notice, 
at any time before trial, when the ii^unction has been granted uHihotU 
notice^ is a clear negation of the right to malce that motion, when it was 
granted upon notice or (^fter an order to show cause, 

0. As a-oonuequence of these, it follows, that when the defendant has once 
moved to vacate, he cannot move again, before the trial, since the matter 
i» then res adjudieaia. 

It wiU be noted that there is no reference, in the entire chapter, to the 
ofwioer, except as an affidavit, and no reference to the complaint, except in 
subKllvlsion 1 of 2 189, where it Is mentioned, not as a part of the papers in 
the provisional remedy, but aa showing to the court what is the subject-mat- 
ter of the action. » 

The injonotion is granted on only affidavit. The complaint need not be verl- 
lied aay more than in otiier actions, and the Jtects entitling the plaintiff to 
the provisional remedy need not be set out in the ocMnplaint at aU. Indeed, 
In aU eases, except those arising under the first snbdlTlsloB of { 180, It is boA 
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injunction, an order may be made reqniring oan&e to be 
shown, at a specified time and place, why the injunction 
should not be granted ; and the defendant may, in the 
meantime, be^estrained. 



pleading If they do so appear, and they should be stricken out on motion 
under { 120. Even under the first sulMllvislon, In yery many cases, it is best 
that they should not be embraced in the complaint, since it is the imminence 
of the injurious acts which entitles him to ask for the provisional remedy, 
while the mere power to infure, though not even apprehended, might entitle 
him to injunctive relief In the final Judgment. 

The habit of using the verified complaint as an affidavit In an application 
for injunction, has grown up under the Indulgence of the court, though Rod- 
man, J., very clearly pointed out Its deleterious effect on the pleadings in 
Crump V. Minu, 64— 797, and prescribed the proper practice. See note under 
$186. 

So, too. the verified answer has been allowed to be used as an aflSdavit, but 
there is no such thing, under the Code, as a motion to vctcate an in^netion^ upon 
the coming in of the answer. It may be made before that time, or afterwarda— 
** at any time before the trial." Neither are the contents of the answer a 
matter of any moment in most cases, upon such hearing. Indeed, under the 
Mecond and third sub-divlslons of the section, they can never be, for the fiusts 
which entitle the plaintifT to ii^unction under either of them, are entirely 
Independent of the cause of action or defence, are outside of the controversy. 
A sues B on his promissory note. B denies the debt, or answers that he has 
paid it. A files affidavits showing that B ** is about to dispose of his property 
to defraud his creditors." This entitles him to an injunction, but what place 
has this allegation in his complaint or its denial In B'sanswer. It is no part 
of the subject of his action or of B*s defence. Whether it be true or &lse, is a 
matter entirely foreign to his right of recovery in the action. If the com- 
plaint or answer are used in obtaining or vacating an li^unction, they must 
be used as offldaviis merely, and if the answer is so used, the plaintiff has a 
right to file counter-Aflldavits in reply. 

The test as to whether the Injunction should stand. Is not, properly, the 
Inquiry whether the answer denies the plaintlflT's equity or not, but the 
eflisct of the facts which the Judge shall find upon the affidavits and counter* 
affidavits of the parties. It is true, that if only the plaintifT s and defend- 
ant's affidavits were before him, and the latter denied f\illy and explicitly 
the averments of the former, the court would, in most cases, perhaps, In all, 
dissolve the injunction, because such an unusual remedy should not be 
granted or continued except upon a clear preponderence of testimony in the 
plalntlflr*s favor. This was undoubtedly the reason of the old equity rule, 
where only the two parties were heard. Then, if the defendant denied the 
plantiff^'s equity, the injunction was dissolved until the hearing. Now, the 
plaintiff' may file sufficient counter-affidavits, to establish in the mind of the 
Judge a belief that every aUegcUion of the answer Is felse. In which case, it be- 
comes his duty to continue the Injunction until the time of trial. 

For the saiae reason, that this is a purely incidental proceeding, and not of 
the substance of the action, a motion to vacate, cannot be properly made at 
the term, without notice, unless it is a term at which the action is triable 
and even then, the plaintiff' would be entitled to a reasonable time to file 
oounter«flldaylt«, according to the clear Intendment of all the decisions. 
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An injnnction to restrain proceedings, should never be allowed 
except on notice to the adverse party, and then only on the party 
applying giving bond in a sum at least equal to the judgment sought 
to be restrained. Faison €. Mcllwaine, 73 — 812. 

1 104. — Beevrltjr upom li^|ii]ftctlon to raspend bualneaa ot eorponttloiii* 

An iDJunctioD to suspend the general and ordinary busi- 
ness of a corporation shall not bo granted without due 
notice of the application therefor, to the proper oflBcers of 
the corporation, except where the State is a party to the 
proceeding, unless the plaintiflF shall give a written under- 
taking, executed by two sufficient sureties, to be approved 
by the judge, to the effect that the plaintiff will pay all 
damages, not exceeding the sum to he mentioned in the 
undertaking, which such corporation may sustain by reason 
of the injunction, if the court shall finally decide that the 
plaintiff was not entitled thereto. The damage may be 
ascertained by a reference, or otherwise, as the court shall 
direct. 

{195.— Motion to -raoat* or n&odity Injunetlon. ^(^ ^ ' ^t£ 

If the injunction be granted by the judge of the court, ' 
without notice, the defendant, at any time before the trial, 
may apply, upon notice, to a judge of the court in which 
the action is brought, to vacate or modify the same. The 
application may be made upon the complaint and the affi- 
davits on which the injunction was granted, or upon the 
affidavits on the part of the defendant, with or without the 
answer. 

A judge may modify an injunction, upon application of the defen- 
dant, XDXthovl notice^ if he found his action 9oUly upon the affidavits 
of the plaintiff. He cannot in such case hear any affidavits or con- 
sider the answer of the defendants. Sledge o. Blum, 68 — 374. 

A judge has no power to vacate injunctions except in his own dis- 
trict; but a judge who exchanges districts with another, for a whole 
circuit or for a series of courts, becomes the judffe of that district 
during the continuance of such courts. Bear t, Cohen, 65 — 511. 

{ 196«~AIBdA-rita on motion. 

If the application be made upon affidavits on the part of 
the defendant, but not otherwise, the plaintiff may oppose 
21 
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the same by affidavits or other proofs, in addition to those 
on which the injnnction was granted. 

When a defendant, upon a motion to vacate, uses his answer as an 
affidavit, the plaintiff may file counter-affidavits. Httwerton t. Spra- 
gue. 64 — 451. 

See, also, the case of Chrlc v. Clarh^ 64 — 150, § 175, anU^ for a 
discussion of this principle in case of an attachment, where it is car- 
ried to a considerable length, even allowing the additional affidavits to 
cure defects in the original one, on which the attachment had been 
granted. 

Upon a motion to dissolve an injunction, where a fund has been 
taken in custody of the law, the rule is, that as the court has hold of 
it, it will not let it go, if the plaintiff show probable cause, from 
which it may be reasonably inferred, that he will be able to make 
out his case on the final hearing. On the contrary, if it appear from 
the pleadings and affidavits that there is not probable cause, the in- 
junction will be dissolved. Cracoff & Co. t>. Morehead, 67 — 422. 

When a restraining order bad been obtained and continued until 
the term when the defendants were summoned to answer, and upon 
their answer being filed the judge refused to grant the injunction, 
on consideration of the complaint and answer: Held^ not to be 
error, hs the answer denied all the allegations of the complaint. 
Woodfin tj. Beach, 70—465. 

Wliere the injunctive relief sought is not auxilliary to another and 
main relief, but is the main relief itself, and the object of the action, 
the dissolution of the injunction would be equivalent to a dismissal 
of the action, and in such cases the court will not dissolve the in- 
junction where a reasonable doubt exists whether the equity of the 
complaint is sufficiently negatived by the answer. Lowe ©. Com'rs 
of Davidson Co., 70—582. 

In an application for a special injunction, when the property is in 
eustodia legis^ the court will not let go the property and allow the 
same to be sold, if there is a probability that the merits are with 
the plaintiff, notwithstanding the defendant's answer denies the 
allegation upon which such application is founded. Where the 
material facts of the plaintiff's complaint are not denied, the in- 
junction will most certainly be continued to the hearing. Ponton ©. 
McAdoo, 71—101. 

The plaintiffs, tax-payers in a township, obtained an order, re- 
straining the defendants from collecting certain taxes to pay the 
accumulated debt of the township, and to defray the current ex- 
penses thereof, alleging in their complaint that the debt was fraudu- 
lent, had never been legally audited, and had been ordered by the 
defendants to be paid as a whole, **or in a batch," and not each 
claim separately. The answer of the defendants denies each and every 
material allegation in the complaint, and no olher affidavits were 
filed : Held, that his Honor, who heard the case after the answer 
was filed, did not err in vacating the temporary restraining order 
and suffering the defendants to collect the tax already levied. 
Mitchell V. Com'rs of Craven, 74—487. 
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2107. — ^Property of fbre%i& corpor«tl«iM, and of uoniresldeiity or 
alMooBdiimf or eonoealed defendantsy may be attached. 

In an action arising on contract, for the recovery of money 
only, or in an action for the wrongful conversion of per- 
sonal property, against a corporation created by, or under, 
the laws of any other State, government or country, or 
against a defendant who is not a resident of this State, or 
against a defendant who has absconded or concealed him- 
self, or whenever any person or corporation is about to 
remove any of his or its property from this State, or has 
assigned, disposed of, or secreted, or is' about to assign, 
dispose of, or secrete, any of his, or its, property, with in- 
tent to defraud creditors, as hereinafter mentioned, the 
plaintiff at the time of issuing the summons, or [at] any 
time afterwards, may have the property of such defendant or 
corporation attached, in the manner hereinafter prescribed, 
as a security for the satisfaction of such judgment as the 
plaintiff may recover; and for the purposes of this section, 
an action shall be deemed commenced when the summons 
is issued : Provided^ however^ That personal service of 
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such summons shall be made, or pnblication thereof com- 
menced, within thirty days after obtaining a warrant of 
attachment. 

The warrant of attachment is an auxilliary remedy, to secure the 
satisfaction of any judgment which may be obtained in the action, 
and is not only irregular but void, when 

1. There is no summons to sustain the auxilliary remedy; 

2. It does not appear that the defendant is trying to evade the 
service of process ; and 

3. The affidavit does not show that the debtor has removed, or is 
about to remove, assign, &c., his property, with intent to defraud his 
creditors. Marsh v. Williams, 63—871 . 

The act suspending the Code (1868-69, Chapter 76) does not 
modify the provisions of the Code in regard to the return of a war- 
rant of attachment. Backalan v. Littleleld, 64 — 233. 

Attachment is not the foundation of an independent action, but is 
a proceeding in an action already commenced. Hence a stranger 
to the action in which the attachment issues, has no right to in- 
tervene and make himself a party to the attachment merely, though 
upon proof of interest in the property attached, he may be allowed 
to make up a collateral issue of title. Toms «. Warson, 66 — 417. 

If, after publication and issue of attachment, the defendant enters 
a general appearance, it cures all antecedent irregularity in the pro- 
cess. Wheeler v. Cobb, 75 — 21. 



§ 198.— Pnblloation to be i 

[Acts of 1888-'89, Chapter »5, Section 8.] 

Tlie plaintiff, within thirty days after obtaining a war- 
rant of attachment from a justice of the peace, shall cause 
publication thereof to be made for four successive weeks, at 
the court house door and tour other public places in the 
county where the warrant is returnable. 

In case of publication everything necessary to dispense with per- 
sonal service must appear, and the affidavit will be fatally defective, 
if it fail to state that the defendaat cannot, after due diligence, be 
found in the State. Wheeler v. Cobb, 75- 21. 

Or, where it does state that he is a non-resident, but omits to state 
that he has property therein. Spier u. Halstead, 71—209. 

Or, that he nas disposed of property, &c., with intent to defraud 
his creditors. Marsh v, Williams, 63 — 371. 

Or, where it states that he **is absent, so that process cannot be 
served upon him," if it omit to allege that his absence is wUh intent 
to defraud his creditors^ and to avoid the service of summons. Love 9. 
Young, 69—65. 

In a proceeding by attachment, where the order for publication 
of the summons was for four weeks, instead of six, and no order was 
made to deposit a copy of the summons and complaint in the post- 
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office, directed to the defendant, nor was such deposit made, the at- 
tachment should be vacated. Burwell f>. Lafferty, 76 — 863. 
See §§ 82 — 85, ante^ and cases cited under them. 

^199,—'Wmmakti hy whom (imntod. 

[Amended by ghapter 147, Acts of 188^70, by Section 1, Chapter 106, Acts of 
1870-71, by Section 8, Chapter 166, ActB of 1870-71, and by Chapter 111, Acts of 
1874-75.J 

1. If the action be not founded on a contract, or if the 
snm demanded exceeds two hundred dollars, a warrant of 
attachment may be obtained from the judge of the district 
embracing the county in which the action has been insti- 
tuted, or from the clerk of the Superior Court from which 
the summons in the action issued ; and it may be issued to 
any county in the State where the defendant has property, 
money, effects, choses in action or debts due him, and shall 
be made returnable in term time to the court from which 
the summons issued. 

2. When the warrant of attachment is taken out at 
the time of issuing the summons, and the summons is to 
be served by publication, the order shall direct that notice 
be given in said publication, to the defendant, of the issuing 
of the attachment ; and when the warrant of attachment 
is obtained after the issuing of the summons, the defend- 
ant shall be notified by publication of the fact for four suc- 
cessive weeks, in some newspaper published in the county 
to which it is returnable, or if there be noue such, then in 
one published in the judicial district including said county, 
and if there be no newspaper published in the district, 
then in any newspaper published in the State. Said pub- 
lication shall state the names of the parties, the amount of 
the claims, and in a brief way the nature of the demand 
and the time and the place to which the warrant is return- 
able: Provided, however, Tliat no irregularity in the 
publication of the warrant of attachment, summons, lead- 
ing or other process, or otherwise, or in the issuance of 
the summons, leading or other process, or otherwise, shall 
render invalid any proceedings by attachment, since the 
adoption of the Code of Civil Procedure, and prior to the 
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ratification of this act : and all proceedings in cases of at- 
tachment commenced since the ratification of the Code of 
Civil Procedure, are hereby declared valid to all intents 
and purposes, any irregularity in the particulars aforesaid 
to the contrary notwithstanding : Provided^ That in pro- 
ceedings by attachment begun and had before justices of 
the peace, such advertisement in a newspaper shall not be 
necessary, but in all such cases, advertisement at the court 
house door and at four other public places in the county, 
shall be sufficient publication both as to the summons and 
the warrant of attachment. 

{ )iOO.— IVlicn franmnt gimutod by- Jiistlo* mt tb« peace. 

If the action be founded on contract, and the sum 
demanded does not exceed two hundred dollars, the war- 
rant of attachment must be obtained from, and made re- 
turnable before, some justice of the peace of a county, to 
the Superior Court of which it might have been returnable 
under the preceding section, had the sbm demanded, ex- 
ceeded two hundred dollars, or had the action not have 
been founded on contract. 

A judgment of the Superior Court, upon a justice's execution or 
attachment levied on land, under which judgment there was an exe- 
cution and sale of the land, precludes all collateral enquiry into the 
regularity of the previous proceedings. • Grier ©. Rhyne, 67—338. 

\ SOI.— In ^rliat eases irarraats majr be i— ued— A fllda-yits to be llled. 

The warrant may be issued whenever it shall appear by 
affidavit, that a cause of action exists against such defend- 
ant, specifying the amount of the claim and the grounds 
thereof, and that the defendant is either a foreign coi*pora- 
tion, or not a resident of this State ; or has departed there- 
from with intent to defraud his creditors or to avoid the 
service of a summons ; or keeps himself concealed therein 
with like intent ; or that such corporation or person has 
removed, or is about to remove, any of his or its property 
from this State, with intent to defraud his or its creditors, 
or has assigned, disposed of, or secreted, or is about to as- 
sign, dispose of, or secrete, any of his or its property with 
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the like intent, whether such defendant be a resident of 
this State or not. It shall be the duty of the plaintiflF pro- 
curing such warrant, within ten days from the issuing 
thereof, to file the aflSdavits on which the same was granted 
in the oflSce of the clerk of the Superior Court to which, or 
with the justice of the peace, before whom, the process is 
made i*eturnable. 

This section was re-enacted by section 2 of chapter 166 of the Acts 
of 1870-71. 

The affidavit must comply strictly tcUh all the requirements of the 
statute. See Marsh v, Williams, 63 — 371; Lover. Young, 69 — 65; 
Spier V. Halstead, 71—209, and Wheeler r. Cobb, 75—21, cited under 
§ 198, anU. 

A person voluntarily removing from this State to another, for the 
purpose of discharging the duties of an office of unlimited duration, 
requiring his presence there for an indefinite time, is a non-resident 
of this State for the purposes of attachment, though he may occasion- 
ally visit the State, and intend to return at some indefinite future 
time. Wheeler v, Cobb, 75—21. 

A warrant of attachment which does not state when or where it is 
returnable, is irregular. Backalan v. Littlefield, 64 — 233. 

An affidavit which states that the defendant has left the State with 
intent, as the affiant is informed and helietes^ to avoid the service of 
summons, is a substantial compliance with the section. Being a fact 
accomplished, the reasons need not be given on which the belief is 
founded, Hess v. Brower, 76 — 428. 

To the same effect, see, also, Hughes v. Person^ 63—648/ Strnth v. 
GiJmn. 74—684; Wood v. HarreU, 74—338, and Wilson v. BamhiU, 
64 — 121, cited under § 149, in which the same principle is applied 
in *' Arrest and Bail." 

It is sufficient ground for the belief that the defendant is ^^ about 
4o assign, dispose of or secrete," &c., that *'the goods were secretly 
removed, after night fall, from their usual place," and that ** the per- 
sons having them when overtaken, several miles distant, made con- 
flicting statements in regard to where they were going, and whose 
property they had. Brown v. Hawkins, 65 — 645. 

An affidavit which alleges that the affiant ^^ believes that the 'de- 
fendants have disposed of their property, and are still doing so, 
with the intent to defraud their creditors;" also, '* that the defend- 
ants are largely indebted, if not insolvent, have sold and are selling 
their large stock of goods at less than the cost of the same in the 
city of New York, and have disposed of other valuable property for 
cash," is aniply sufficient. Gashme «. Baer, 64 — 108. 

A plaintiff has a right to amend his affidavit as to mere matters of 
form ; and if he is ready to swear to the amended affidavit, it is error 
in the clerk to refuse it. Palmer c. Bosher, 71—291. 

An affidavit upon which a warrant of attachment is based, must be 
in writing, and must show that the defendant is **a non-resident and 
has property in this State." Windley ©. Brad way, 77 — 888. 



Digitized by VjOOQIC 



168 THE CODE — WITH NOTES AND DECISIONS. 

{ SOS*— Seeurltj en obtelnlnff unarrant. 

Before issuing the warrant, the officer, issuing the same, 
shall require a written undertaking on the part of the plain- 
tiff, with sufficient surety, to the effect, that if the defend- 
ant recover judgment; or the attachment bo set aside by 
the order of the court, the plaintiff will pay all costs that 
may be awarded to the defendant, and all damages which 
he may sustain by reason of the attachment, not exceeding 
the sum specified in the undertaking, which shall be at 
least two hnndred and fitly dollars. 

2 203.— IVMmaiit— to irliom directed, and -vrbAt to require. 

The warrant shall be directed tothesheriff of any county 
in which the property of such defendant may be(^or in case 
it be issued by a justice of the peace to such sheriff; or to 
any constable of such county, provided, such county be that 
of the justice issuing the warrant ; and shall require such 
sheriff or constable to attach and safely keep, all the prop- 
erty of such defendant within his county, orso much thereof 
as may be sufficient to satisfy the plaintiff's demand, the 
amount of which must be stated in conformity with the 
complaint, together with costs and expenses ; it must also 
state when and where it shall be returned. Several warrants 
may be issued at the same time to the sheriffs of different 
counties. ♦ 

An attachment which specifies no day or place of return, is irregu- 
lar, and will be vacated on motion. Backalan v. Littlefield, 64 — 283. 

Such defect is waived, if the defendant appear and give an under- 
taking for the delivery of the property. Ihia. 

{^04.— Mode ot proeeedinfp in exeeutiiiflf a •wmxvwMt* 

The officer to whom such warrant of attachment is di- 
rected and delivered, shall seize and take into his posses- 
sion the tangible personal property of the defendant, or so 
much thereof as may be necessary ; and he shall be liable 
for the care and custody of such property as if the same 
had been seized under execution ; he shall levy on the real 
estate of the defendant as prescribed for executions ; he 
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shall make and return with the warrant an inventory of 
the property seized or levied on ; subject to the direction 
of the court, he shall collect and receive into his possession 
all debts owing to the defendant, and take such legal pro- 
ceedings, either in his own name, o% in that of the defend- 
ant, as may l)e necessary for that purpose. 

The act suspending the Code, (Acts of 1868-'69, Chapter 76) does 
not affeqt the return of the warrant of attachment. It is still re- 
turnable before the clerk. Backalan v. Tattlefieldf 64 — 233. 

The Clerk of the Superior Court has jurisdiction to Tacate an at 
tachment, notwithstanding the Act of 1870-71, Chapter 166,* makes 
the iummons returnable to court in term time. Palmer v. Bosher, 
71—291. 

The personal property of a resident of this State, exempted from 
sale under execution by the Constitution, cannot be sold under pro- 
cess of attachment, Com'rs of Montgomery Co. «. Riley, 75—144. 

A levy on land, under an attachment issued by a justice of the 
peace, is sufficient, if it gives such a description as will distinguish 
and identify the land. Grier v, Khyne, 67—330. 

Where A enters into an agreement with B, to save the cargo of a 
wrecked vessel, for a certain per cent, of its value, and lands a por- 
tion of it on the beach, in a place of safety : Held, that they are 
joint tenants in the property saved, and the interest of A is liable to 
attachment. Boyleston Ins. Co. v. Davis, 68 — 17. 

{ 909.— Proceedliifl(« In emme of peiialiable property or veMol. 

If any property, so seized, shall be perishable, or of such 
character that the expense of keeping it until the determi- 
nation of the suit, would be likely to exceed one fifth of its 
value; or if any part of it consists of a vessel, or of any 
share or interest therein, the sheriff or other officer having 
possession thereof, shall immediately apply to the court for 
authority to sell the same, stating the circumstances ; and 
the same shall be sold, under the order and direction uf the 
couit. 

Where an attachment against A, is levied upon the goods of B, 
which being perishable are sold by the sheriff, and B interpleads in 
the action and recovers judgment: Beld, that the costs and expenses 
of the attachment, sale, &c., are not properly chargeable against the 
fund arising from such sale. Haywood v. Hardie, 76 — 884. 

fMMI.— Imtarest In eorporattona or ■— octittloif liable to »ttof>linif>»t. 

The rights or shares which such defendant may have, in 
the stock of any association or corporation, together with 
22 
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the interests and profits thereon, and all other property in 
this State of such defendant, sliall be liable to be attached 
and levied on, and sold to satisf)* the judgment and execu- 
tion. • 

{90T.— Atteelunent— Iftoir ekeeatod on property InoapAble of mimwl 
dcUxerir. 

The execution of the attachment upon any such rights* 
shares, or any debts or other property incapable of manual 
delivery to the sheriflF, shall be made, by leaving a certified 
copy of the warrant of attachment, with the president 
or other head of the association or corporation, or the secre- 
tary, cashier or managing agent thereof, or with the debtor 
or individual holding such property, with a notice showing 
the property levied on. 

{)i07.— CertUloato of defendant's Interest to be ftemUhed. 

Whenever the sheriif or other lawful officer with a war- 
rant of attachment or execution, shall apply to any officer 
mentioned in the next preceding section, or to any debtor 
or individual, for the purpose of attaching or levying on the 
property of the defendant in such warrant, such officer, 
debtor or individual shall furnish him with a certificate 
under his hand, designating the number of rij^hts or shares 
of the defendant in such association or corporation, with 
any dividend or any incumbrance thereon, or the amount 
and description of the property held by such association, 
corporation, or individual, for the benefit of, or debt owing 
to the defendant. If such officer, debtor or individual re- 
fuse to do so, he may be required by the court or judge to 
attend before him, and be examined on oath concerning the 
same, and obedience to such order may be enforced by 
attachment. 

I )I09.--Jadsnftent, kow MitUAed. 

In case judgment be entered for the plaintiff in such 
action, the sheriff shall satisfy the same out of the property 
attached by him, if it shall be sufficient for that purpose. 
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1. By paying over to such plaintiff the proceeds of all 
property sold by him, and of all debts or credits collected 
by him, or so much as shall be necessary to satisfy such 
judgment. 

2. If any balance remain due, and an execution shall 
have been issued on such judgment, he shall proceed to sell 
under such execution, so much of the attached property, 
real or personal, except as provided in sub-division four of 
this section, as may be necessary to satisfy the balance, if 
enough for that purpose shall remain in his hands ; and in 
case of the sale of any rights or shares in the stock of a 
corporation or association, the sheriff shall execute to the 
purchaser a certificate of sale thereof, and the purchaser 
shall thereupon have all the rights and privileges in respect 
thereto, which were had by such defendant. 

8. If any of the attached property belonging to the de- 
fendant shall have passed out of the hands of the sheriff 
without having been sold or converted into money, such 
sheriff shall repossess himself of the same ; and for that 
purpose, shall have all the authority which he had to seize 
the same under the attachment ; and any person who shall 
wilfully conceal or withhold such property from the sheriff, 
shall be liable to double damages at the suit of the party 
injured. 

4. Until the judgment against the defendant shall be 
paid, the sheriff may proceed to collect the notes and other 
evidences of debt, and the debts that may have been seized 
or attached, under the warrant of attachment, and to prose- 
cute any bond he may have taken in the course of such 
proceedings, and apply the proceeds thereof to the payment 
of the judgment. 

At the expiration of six months from the docketing of 
the judgment, the court shall have power, upon the petitfon 
of thjB plaintiff, accompanied by an aflBdavit setting forth 
fully all the proceedings which have been had by the sheriff, 
since the service of the attachment, the property attached, 
and the disposition thereof, and also the affidavit of the 
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slicriif that he has ased due diligence, and endeavored to 
collect the evidences of debt in his hands so attached, and 
that there remains uncollected of the same, any part or 
portion thereof, to order the sheriff to sell the same, upon 
such terms and in such manner as shall be deemed proper. 
Notice of snch application shall be given to the defendant 
or his attorney, if the defendant shall have appeared in the 
action. In case the summons has not been personally 
served on the defendant, the court shall make such rule or 
order, as to the service of notice and the time of service, as 
shall be deemed just. 

When the judgment and all costs of the proceedings shall 
have l>een paid, the sheriff, upon reasonable demand, shall 
deliver ovei* to the defendant, the residue of the attached 
property, or the proceeds thereof. 

When a judgment has been obtained in an attachment against a 
corporation, sued by a wrong name, upon a fraudulent demand, and 
having no notice of the action, such judgment should be set aside 
and the company allowed to plead, although the same was known 
by one name as well as another. Deep River Copper Co. v. Martin, 
70—300. 

1 910.— 'Wben aotton to recover notee, Ac., of defendant, nkmy Ite pro* 
eecnted bjr plalntUT In tlie aetlon In -vrbioh tl&e attaehment 
lsmied« 

The actions herein authorized to be bnmght by the sheriff, 
may be prosecuted by the plaintiff, or under his direction, 
upon the delivery by him to the sheriff of an undertaking 
executed by two sufficient suretits, to the effect, that the 
plaintiff will indemnify the sheriff, from for all damages, 
costs and expenses on account thereof, not exceeding two 
hundred and fifty dollars in any one action. Such sureties 
shall, in all cases when required by the sheriff, justify by 
making an affidavit that eacii is a householder, or free- 
holder and worth double the amount of the penalty of the 
bond, over and above all demands and liabilities, and ex- 
emptions. 

When one is summoned as a ffamishee in an attachment, and owes 
a note which is negotiable, he has a right to insist upon the produc- 
tion and surrender of the note, or upon an indemnity, as in ttie case 
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of a lost note, before jndement is taken against him upon his gara- 
ishment. If he does not do so, be is still liable to a bona Jide en- 
dorsee. Shulen v. Bryson, 65—201. 

} 911.— B«iftd to Sherlir mn ttttaeltment— l&o-vr diapoced of— «n Judgment 
tor dmWtndmntm 

If the foreign corporation, or absent, or absconding, or 
concealed defendant, recover judgment against the plaintiflF 
in BPch action, any bond taken upon the issuing of the 
warrant of attachment, and any bond taken by the sheriff, 
except such as are mentioned in the last section, all the 
proceeds of sales and monies collected by him, and all the 
property attached remaining in his hands, shall be delivered 
by him to the defendant or his agent on request, and the 
warrant shall be discharged and the property released. 

1 9151.— IHflolftarg« of atteclimciit, and return ot property or Its pro»- 
eceds, to tbe defendant^ on l&to appearance In aetlon. 

Whenever the defendant shall have appeared in such 
action, he may apply to the court in which the action is 
pending, or to the judge thereof, for an order to discharge 
the same; and, if the same be granted, all the proceeds of 
sale, and moneys collected in such action, and all the prop- 
erty attached remaining in the hands of aijy officer of the 
court, under any process or order in such action, shall be 
delivered or paid to the defendant or his agent, and released 
fnmi the attachment. 

And where there is more than one defendant, and the sev- 
eral property of either of the defendants has been seized by 
virtue of the order of attachment, the defendant whose sev- 
eral property ban been seized, may appl}', in like manner, 
for relief. 

An attachment or other provisional remedy will be vacated without 
any undertaking by the defendant, if, on its face, it appears to liave 
been issaed irregularly, or for a cause insufficient in law, or false in 
fact. Bear ». Cohen, 65 — 511. 

When a defendant moves to vacate an attachment without having 
served a copy of his affidavit, and the plaintiff appears by attorney, 
and does not ask to file counter-affidavits; Hddy not to be error to 
grant the motion. Palmer v. Bosher, 72 — 871. 

A plaintiff, in an attachment, levied on the property of the debtor, 
accepting a deed of trust from such debtor to all his creditors, and 
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Mgiiing an agnement providing for the payment of the debts of the 
debtor pro rata^ releases the lien acqidred by the lery of the attach- 
ment, and must take his part with the creditors secured in the deed. 
Rahity v. Stringfellow, 72—828. 



Upon such application the defendant shall (deliver to the 
court an undertakings executed by at least two sureties, 
who are residents and free-holders or house-holders in this 
State, approved by such court, to the effect that such sure- 
ties, will, on demand, pay to the plaintiff the amount of 
judgment that may be recovered against the defendant in 
the action, not exceeding the sura specified in the under- 
taking, which shall be at least double the amount claimed 
by the plaintiff in his complaint. If it shall appear by aflB- 
davit, that the property attached be less than the amount 
claimed by the plaintiff, the court or judge may order the 
same to be appraised and the amount of the undertaking 
shall then be double the amount so appraised. And in al) 
cases, the defendant may move to discharge the attachment, 
as in the case of other provisional remedies. 

And where there is more than one defendant, and the sev- 
eral property of either of the defendants, has been seized by 
virtue of the order of attachment, the defendant whose sev- 
eral property has been seized, may deliver to the court an 
undertaking, in accordance with the provision of this sec- 
tion, to the effect that he will, on demand, pay to the plaintiff 
the amount of the judgment that may be recovered against 
such defendant. And all the provisions of this section 
applicable to such an undertaking shall be applied thereto. 

Where the affidavit was insufficient, and the defendant moved to 
vacate on affidavits, and the plaintiff then filed counter-affidavits, 
which supplied the facts omitted in the former one; Held, that the 
counter-affidavits cured the defects of the original, bat could not 
have been filed, if the defendant had not moved on affidavits. 
Brown v, Hawkins, 65 — 645. 

A judge has no authority to vacate attachments, except in his own 
district (before the law of 1866-67), but a judge, holding a series of 
courts in another district by exchange, becomes, during such courts, 
judge of the district for all purposes. Bear o. Cohen, 65—511. 
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)5llir.— ^V^«m thm uh.mrUr to r c i u r a wrmarrmntf -with lila prooeedlnips 



The sheriff shall return the warrant of attachment with 
a statement of his proceedings thereon, at the time and 
place at which it is on its face returnable, and upon, or at 
any time after such return, he may obtain from the court to 
which the same was returnable, a certified copy thereof, 
which shall be held and deemed for the purpose of giving 
him authority, the same as the original, and when the war- 
rant shall have been fully executed or discharged, the slieriff 
shall return the same, with his proceedings, to the said 
court. 

CHAPTER V. 

APPOINTMENT OP RECEIVERS AND OTHER PROVISIONAL 
REMEDIES. 

} ai5»— Appotiitanwit ot reeefrrers* 

A receiver may be appointed — 

1. Before judgment, on the application of either party, 
when he establishes an apparent right to property which 
is the subject of the action, and which is in the possession 
of an adverse party, and tlie property, or its rents and 
profits, are in danger of being lost, or materially injured or 
impaired: except in cases where judgment upon failure to 
answer may be had on application to the court ; 

2. After judgment, to carry the judgment into effect ; 

3. After judgment, to dispose of the property according 
to the judgment, or to preserve it during the pendency of 
an appeal, or when an execution has been returned unsatis- 
fied, and the judgment-debtor refuses to apply his property 
in satisfaction of the judgment; 

4. In the cases provided in this Code and by special 
statutes, when a corporation has been dissolved, or is insol- 
vent or in imminent danger of insolvency, or has forfeited 
its corporate rights: and in like cases, of the property 
within this State of foreign corporations. Receivers of the 
property within this State, of foreign or other corporations, 
shall be allowed such commissons as may be fixed by the 
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judge appointing them, not exceeding five per cent, on the 
amount received and disbursed by tliem. 

6. In such other cases as are now provided by law, or 
may he in accordance with the existing practice, except a» 
otherwise provided in this act. 

In regard to the power of the court to appoint receivers of the prop- 
erty of the judgment-debtor, in cases of supplementary proceedings, 
Uee § 271, post. 

As to what judge has power to appoint receivers since the adop- 
tion of the system of rotation of judges, see the Act of 1876-'77, 
chapter 228, sections 1 and 2, which are printed as §§ 1 88a and 188^, 
ante, page 151. 

The clerk of the Superior Court has no powertoappoint a receiver. 
Parks V. Sprinkle, 64—687. 

A receiver may be appointed of an infant's estate, if not, vested in 
a trustee. Skinner v. Maxwell. 66 — 45. 

Whenever the property of the parties is so intermingled that the 
different interests can only be ascertained, and established under the 
direction of the court — a receiver should be appointed. Und. 

Where a court orders a dissolution of a partnership, or where it is 
dissolved by consent, and a serious disagreement occurs between the 
partners in settlement, the court will appoint a receiver. Richards «. 
Baurman, 65—162. 

Where land is sold by deed, and the vendee immediately re-con,- 
veys by mortgage to secure the purchase money, enters into posses- 
sion, makes improvements, and obtains an injunction to restrain sale 
under the mortgage, the vendee is entitled to have a receiver ap- 
pointed during the litigation. Howes ©. Manney, 66—218. 

A receiver of an insolvent corporation, appointed by the Circuit 
Court of the United States, cannot bring an action in the courts of 
this State, in his own name, to recover the property of such corpora- 
tion. Such action must be in the name of the real own^. Battle 9. 
Davis, 66— 252. a 



a This decision seems to be somewbat at variance with the other abjudi- 
cations of the court, In regard to who Is ** the real party in interest " or ** the 
trustee of an express trust/' and appears to be directly opposed to the spirit 
of the Code and the general tenor of decisions on this question, in other 
States. How a receiver can be anything htU ** a trustee of an express trust," 
I cannot understand. While this question seems to have been raised by the 
brief of counsel in this case, it is hardly adverted to in the opinion. The 
decision seems to be based almost entirely upon the lack of power in the 
Circuit Court, to con/er authority on their receiver to bring tuU in our cowrtt. 
While it is true that the specific license of that court does not, and cannot, 
constitute the atUhority which would give the courts of this State Jarlsdle- 
tion, except by express enactment in certain cases, as under the Bankrupt 
law, yet the question remains, whether a trustee, however the trust may 
have been created, has not a right to prosecute such action in his own name. 
Rankin v. Allison, S4— 673; Bigga v. WiUiama, 66-427, and Afebctne v. Mebcme^ 
66— 8S4, seem to be authorities in &vor of the affirmative of this proposition. 
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A receirer appointed, in one case, cannot, by irirtne of such ap- 
pointment, do any act affecting another controversy between the 
parties. Righton o. Pruden, 73 — 61. 

In an action to recover possession of land, a defendant may set up 
an equitable defence, and all persons interested in such equity should 
thereupon be made parties, and are entitled to have their interest 
protected by the appointment of a receiver. Ten Broeck «. Orchard, 
74—409. 

Pro p er ty iMld bjr trmmtmm* 

When it is admitted, by the pleading or examination of 
a party that he has in his possession, or under his control, 
any money or other thing capable of delivery, which, being 
the snbject of the litigation, is held by him as trustee for 
another party, or which belongs or is due to another party, 
the judge •may order the same to be deposited in court, or 
delivered to such party, with or without security, subject 
to the further direction of the judge. 



^vdge aaajr panUitk dlM>l»MUeAoe ot order. 

Whenever, in the exercise of his authority, a judge shall 
have ordered the deposit, delivery or conveyance of money 
or other property, and the order is disobeyed, the judge, 
besides punishing the disobedience as a contempt, may 
make an order requiring the sheriff to take the money or 
property, and deposit, deliver, or convey it, in conformity 
with the. direction of the judge. 



I dftibiMJoMt admits port ot olaiiAy tilie Jadfe majr order pojrment* 

When the answer of the defendant expressly, or by not 
denying, admits part of the plaintiff's claim to be just, the 



8o, especially, does Seteer v. LewU, e&— 183. While the Federal Goart could 
not Ucente the receiver to bring an action In his own name, did not his af^ 
pdntment as such receiver, on account of the relations and duties with 
which he thereby became clothed, bring him within the provisions of 2 55 of 
the Oode. and enable him to sue In his own name, without regarding the dl- 
reetlon to bring the suit as a speclflo Ucense? There may have been some* 
thing In the case to negative this view, but If so. It does not appear In the 
report. 8o flu* as appears there, he was an ordinary receiver, appointed by a 
eoort of competent Jurisdiction, to dose up the allklrs of an Insolvent cor- 
poration, and to administer Its assets for the benefit of creditors. In such 
ease, I can see no reason why he does not (ail within the statute, as much as 
' If a Tolontary assignment had been made to him for that purpose. 
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judge, on motion, may order such defendant to satisfy that 
part of the claim, and may enforce the order as it enforces 
a judgment or provisional remedy. 

While property is in the hands of a receiver, it is not subject to 
execution, and no right to it can be acquired by a sale under ezaoil- 
tion. It makes no difference if the receiver declines to act. ThA 

Siroperty is still in the custody of the law. Skinner 9. Maxwell, 
8—400. 

In proceedings supplementary to execution, if the judgment debtor 
dies before the appointment of a receiver, or before the order of 
such appointment is filed in the office of the Clerk of the Superior 
Court, the property and effects of such judgment debtor do not vest 
in the receiver, nor has the judgment creditor any lien thereon as 
against the administrator of the judgment debtor. Rankin 9. Minor, 
?»— 424 

After a tenant has been wrongfully evicted and a writ of restitu- 
tion ordered, it must be obeyed before the court will^ entertain a 
motion to appoint a receiver of the premises. Rollins v, Henry, 
77—467. 

A receiver will only be appointed in an action to recover realty, 
when the plaintiff sets up an apparently good title, which is not 
sufficiently denied by the answer, and shows imminent danger of 
loss by the defendant's insolvency. Ibid, 

When an executor converts his real and personal estate into notes 
and money, so as to lead to a reasonable apprehension that the assets 
are not sufficiently secure in his hands, it becomes the duty of the 
court, pending an action for an account and payment of the assets, 
to provide by an order in the cause, that the executor give bond for 
the protection of the assets, and for the performance of the final 
decree, and upon his failure so to do, to appoint a receiver. It is error 
to appoint a receiver in the first instance. Gray «. Gaither, 74 — 237* 
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TITLE X. 

pN THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 

Ckaptov I* JvdKiiMWt mpmwk WtJlmr^ to uurfrery *•• 

dutptov II* Ia«««s and the mode of trial. 

Ofcaptor m. Trial ^ JiUT* 

Okapt«r TV. Trial lif tlfte eoort. 

Chapter V. Trial lif refbreee. 

Ohapter VI. The nuuimer of entering Jvdciaent. 

CHAPTER I. 

JUDGMENT UPON FAILURE TO ANSWER, Ac. 



Sbc. 218. Judgment on AriyolouB de- 
murrer, answer or reply. 



Skl 210. Judgment defined. 

217. Judgment on fbllure of de- 
fendant to answer, or for 
excess over counter-claim. 

I Sltt.— JndlpaaeiiLt deflned. 

A judgment is the final determination of the rights of 
the parties in the action. 

Under the Code, the courts having jurisdiction of legal and equi- 
table rights, are required to frame their judgments, so as to determine 
all the rights of the parties. Lea v, Pearce, 68 — 76 ; Hutchinson v. 
Smith, 68—854. 

An alternative judgment is bad. Mitchell o. Henderson, 63 — 643 ; 
Dunn V. Barnes, 73 — 273. 

Judgment, on a gol contract, can only be given by reducing the 
gold value to currency, and giving judgment for that amount of 
money. Garrett v. Smith, 64 — 93 ; Brown v. Foust, 64 — 672 ; Gibson 
f. Grover, 63—10; Dunn v. Barnes, 73—273. 

{917.— Jadyiaent on fkilure of dcftBda»t to answer , or for exeess over 
eomster-elaim . 

Judgment may be had, if the defendant fail to answer 
the complaint, as follows : 

1. In any action arising on contract for the recovery of 
money only, the plaintiflF may file with the clerk, proof of 
personal service of the summons and complaint on one or 
more of the defendants, or of the summons according to 
the provisions of section seventy-six, and that no answer 
has been filed. The clerk shall thereupon enter judgment 
for the amount mentioned in the summons, against the de- 
fendant or defendants, or against one or more of several de- 
fandantB, in the eases provided tor in section eighty-seven 
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(§ 87). But if the complaint be not sworn to, and such action 
IS on an instrument for the payment of money only, the 
clerk, on its production to him, shall assess the amount due 
to the plaintiff thereon ; and, in other cases, shall ascertain 
the amount which the plaintiff is entitled to recover in such 
action, from his examination, under oath, or other proof, 
and enter the judgment for the amount so assessed or ascer- 
tained. In case the defendant give notice of appearance in 
the action, he shall be entitled to five days' notice of the 
time and place of such assessment. 

Where the defendant, by his answer in such action, shall 
not deny the plaintiff's claim, but shall set up a counter- 
claim, amounting to less than the plaintiff's claim, judg- 
ment may be had by the plaintiff for the excess of said claim 
over the said counter-claim, in like manner in any such 
action, upon the plaintiff's filing with the clerk of the court 
a statement admitting such counterclaim, which statement 
shall be annexed to and be a part of the judgment-roll. 

Where the complaint is not sworn to, and is, for property sold, 
and money lent on open account, the clerk must ascertain the amount^ 
which the plaintiff is entitled to recover. Oates t>. Gray, 66 — 442; 
Sutton V. McMillan, 72—102. 

The five days* notice required is not now necessary upon a motion 
made in term time, as the parties, through their counsel, must take 
notice at their peril, of all motions and steps in the cause at any term 
when the same is triable. Clayton 9. Jones, 68 — 497. 

A plaintiff cannot abandon the averments of his complaint, and 
fall back upon a collateral statement of facts set out in the answer. 
The proper course is to ask leave to amend the complaint and thereby 
present the point of law desired. So that where the complaint does 
not show a cause of action, although the defendant does not take 
advantage of it by demurrer or motion to dismiss, the court, upon 
Us appearing, will direct a judgment to be entered that the defend- 
ant go without pay and recover cost. Rand «. The Bank, 77 — 152. 

2. In other actions the plaintiff may, upon the like proof, 
apply to the court, after the expiration of the time for an- 
swering, for the relief demanded in the complaint. If the 
taking of an account or the proof of any fact be necessary 
to enable the court to give judgment, or to carrv the judg- 
ment into effect, the court may take the account or hear 
the proof, orwiaj, in its discretion, order a reference for 
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that purpose. And where the action is for the recovery of 
money only, or of specific real or personal pro|)erty, with 
damages for the withholding thereof, the court may order 
the damages to be assessed by a jury, or, if the examina- 
tion of a long account be involved, by a reference as above 
provided. If the defendant give notice of appearance in 
the action before the expiration of the time for answering, 
he shall be entitled to eight days^ notice of the time and 
place of application to the court for the relief demanded 
by the complaint. 

After a judgment by default on a constable^s bond, the plaintiff 
must prove the loss sustained by reason of the defendant's negligence, 
in all particulars, in order that the court may assess the damages re- 
salting therefrom. Parker v. House, 66 — 374. 

If the demand for judgment in the complaint is for unliquidated 
damages, and judgment by default is taken for a sum certain, it is 
irregular. The damages should first be ascertained either by the 
court, a referee or a jury. White «. Snow, 71 — 282. 

The court may either pass upon the facts or refer them to a referee 
or a jury. Dunn «. Barnes, 78 — 273. 

Defendants in possession of real estate, in an action for its recov- 
ery, who do not file bond before answering as provided by Acts of 
1869-^70, chapter 195, may have judgment, entered against them by 
default, and damages ascertained by reference or otherwise. Harkey 
•. Houston, 65—187. 

3. In actions where the service of the summons was by 
publication, the plaintiflf may, in like manner, apply for 
judgment, and the court must thereupon require proof to 
be made of the demand mentioned in the complaint ; and 
if the defendairt be not a resident of the State, must require 
the plaintiflF or his agent to be examined on oath respect- 
ing any payments that have been made to the plaintiff, of 
to any one for his use, on account of such demand, and 
may render judgment for the amount which he is entitled 
to recover. Before rendering judgment the court may, iii 
ita discretion, require the plaintiff to cause to be filed sat- 
isfactory security to abide the order of the court, touching 
the restitution of any estate or effects which may be di- 
rected by such judgment to be transferred or delivered, or 
the roatitution of any money that may be ooUected under 
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or by virtne of anch jadginent, in case the defendant or 
bis representative shall apply and be admitted to defend 
the action, and shall succeed in such defence.a 

I MS.— Jvdffment on flriiroloas dcmvrrer, answer or repljr. 

If a demurrer, answer or reply be frivolous, the party 
prejudiced thereby, upon a previous notice of five days may 
apply to the court or to the judge thereof, either in or out 
of the court, for judgment thereon, and judgment may be 
given accordingly. 

Courts will not incline to consider a pleading frivolous. If satis- 
fied that it was put in good faith, and intended to raise some ques- 
tion of importancef they will require the other party either to reply 
or demur. Erwin v. Lowery, 64—321. 

Demurrer on the ground that the complaint does not contain any 
prayer for judgment, is frivolous. Dunn «. Barnes, 73 — 278. 

A motion to non-suit a plaintiff in the midst of a trial, on the ground 
that his evidence does not make out a case — the defendant's counsel 
at the time stating that ** if his Honor should overrule the motion, 
he had evidence to offer, showing title in himself," is an unfair and 
loose mode of practice, and should not be tolerated. Stith o. Look- 
abill, 71—25, 

It is irregular for the plaintiff to move for judgment upon com- 
plaint and answer. If he admits the allegations of the answer, his 
proper course is to demur. Baldwin v. Bamctt, 71—463. 

See, also, § 104 and cases cited thereunder 



a It is somewhat remarkable that this provision of the Code has not yet 
been the ground of a decision by the Supreme Ck>urt. That it is seldom, if 
ever observed by the Superior Courts in granting Judgment in this class of 
oases, is a matter of every day observation among practitioners. Neither 
attorneys nor the Judges seem to have considered it of any moment that 
this section, providing as it does most careAilly for the preservation of the 
rights of the non-resident defendant, should be observed; even in form. It is 
evident that all the conditions precedent to a Judgment by default must be 
strictly complied with, and any Judgment taken against a defendant served 
by publication, must be based on the oath of the plalntiflTor his attorney, (if 
the facts are within his knowledge) and the record of Judgment should contain 
a recital of that fact— stating upon whose oath it was obtained. The provision 
authorizing the taking of security, in the discretion of the court, is an exoelr 
lent one, since without it the remedy given. Is liable to great abuse. In all 
oases where it is shown that there have been mutual dealings between the 
turtles, inquiry should be made, and if there is any reason to believe thai 
the defendant might have a counter-claim, security should be taken. 
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ISSUES AND MODE OF TRIAL. 
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} «1».— TIbe dUfcraU IeIimU of Isracs. 

Issues arise upon the pleadings, when a fact or concluBion 
of law 18 maintained by the one party and controverted by 
the other. They are of two kinds : 

1. Of law ; and 

2. Of fact. 

**K8ue8 of fact^' are such matters of fact as are pat in issue by the 
pleadings, and a decision of which would be final, and conclude the 
parties, upon the matters in controversy. Heilig v. Stokes, 63 — 612; 
Armfield «. Brown, 70—27 ; Klutts t>. McKenzie, 66—102. 

Distinguished from questions of fact, which arise incidentally upon 
motions and exceptions. Fourshee «. Pattershall, 67 — 453 ; Clegg o. 
White Soap-Stone Co., 66 — 391; Keener©. Finger, 70— 36.a 

Roles of tbe Supreme Court, In regard to tbe makiiig up ot iosuea o# 



[Adopted at Jane term, 1871, 65—705.] 

m. During the term at which replication is filed, or as soon there- 
after, as may be, the attorney of the plaintiff, will draw up in writ- 
ing, such issues arising upon the pleadings, as he deems material to 



a TbiB was a case of exceptiODs to an aoooont taken by a referee, turning 
opon the power pf the Supreme Court to review his findings of (bet, whict^ 
it was held that the court could not do, they constituting itntea c/ /OiCt, upon 
which a trial by Jary might be demanded in the Superior €k>urt. 

Bodman, J., filed a very elaborate dissenting opinion in this case, upon the 
distinction between istuet of foct and queMtUnu of ftkct, adopting and iUa^ 
tratlng very forcibly the doctrine, which the court seem previously to have 
been Inclined to hold, that " issues of ftMst " are only such as are made by the 
ptecuUngt, and ** questions of fitct " such as arise incidentally in the course 
of the action, but are not presented by the pleading. The same views are, 
also, very iUUy stated in his dissenting opinion in Oreen v. Ocuiieberrtf, de- 
elded at the same term (70—20). 

8o &r as the question, presented by this case, is concerned, to-wit: %hM 
jarlsdiotion of the Supreme Court to review issues of flujt; this distlnettoA 
is now, perhaps, immaterial under the amended Constitution. As beartaf 
«fMMi the mode of trial in the Superior Court, this cl^ss of cases Is of great 
iBSportaaee; bat the qaestioiui presented are so intrloate that it teimpoeslbti 
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be fried, and subnet the statemeot to the attorney of the defendant, 
and if he concurs^ the statement signed by the attorney, will be filed 
with the clerk. 

Otherwise the defendant's attorney will owke a like statement, 
and the two will be handed to the judge, who will ** settle the is- 
•aes," and file them with the clerk, to stand for trial at the next 
term. 

IV. Issues should be framed in concise and direct terms, and pro- 
lixity and confusion should be avoided, by not baring too many is- 
sues. 

V. Before the argument of an appeal, if the court considers the 
trial of one or more other issues, necessary for the decision of the 
case, upon its merits, additional issues will be made up, under the 
direction of the court, and be sent to the Superior Court for trial, 
and the case be retained. 



An issue of law arises, 

1. Upon a demurrer to the complaint, an&wer or reply, 
or to some part thereof. 

When a demurrer is filed, it is the duty of the judge to decide the 
issues of law raised thereby, and the entry •* judgment pr<? ecmfeeeo " 
will be treated as an idle expression, and stricken from the record. 
Gibson v. Smith, 65—103. 

An issue of law can be raised only by demurrer. Andrews «. 
Pritchett, 69—887. 



foirly to represent the deeislons by a syllabus In each case. They consist 
of two classes: 

1. Those In which matters of fltct are presented by exceptions in references 
to take accounts, or to determine questions not specifically raised by the 
pleadings, but incident, either to the trial, to some proylsional remedy, in- 
voked during the course of the action, to the determination of damages, or 
the amount of a party's liability after Judgment against him. 

3. The findings of fiu^ by referees, In cases of compulsoiy reference. 

In regard to both of these classes* the decisions of the court, for a consid- 
erable time after the adoption of the Code, inclined to the doctrine that they 
might be decided by the court without the interrention of a Jury, but the oon- 
traiy view has been steadily held in regard to both, since the seventieth 
volume of our reports. At that term, January, 1874, two eases were decided, 
which have since been regarded as settling the law upon this subject, vis: 
'Keener v. Mnger, 70—85, as to the first, and Green v. OaeUeberry, 70->aO, as to the 
second of these classes. In regard to the latter, it is' now considered as set- 
tled by the provision of the Constitution in regard to Jury trials, other than 
the one limiting the Jurisdiction of the Supreme Court, which has been 
abolished. Especially, by Section 18 of Article IV, taken in oonneotion with 
Section 19 of Article I of the Constitption, which are, very property, oon- 
•tmed to give a Jury trial upon all issues of Ihct. This view Is, I think, 
f eneraUy concurred in by the profession. 

In regard to the former class, Mr. Jostioe Rodman has stontly oonteoded 
against the opinion of the other members of the eonrt. that the right oftitel 
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An issne of fact arises — 

1. Upon a material allegation in the complaint contro- 
verted by the answer; or, 

2. Upon new matter in the answer controverted by the 
reply; or, 

3. Upon new matter in the reply, except an issne of law 
is joined thereon. 

In a special proceeding, when a demurrer is filed to a complaint an 
issue of law is raised, which should be certified to the judge at chain* 
bers ; but, when an ansioer is filed, which raises issues of both law 
and fact, the entire case should be transferred to the civil issue docket 
to be tried at the term. Jones t . Hemphill, 77 — 42 ; Brandon v, 
Phelps, 77—44; McBryder. Patterson, 78—478; See, also, §§111 and 
113, ante. 

By the common law the parties made up the issue by their plead* 
ings. Tlie Code adopts the equity procedure, when the issues are not 
eliminated by the proceedings, but must be made up by the court. 
The consumption of time in wrangling over the issues is a serious in- 



by Jury Is not extended to Buch cases, by the provisions of the Oonstitutlon 
above referred to, upon the ground that they do not constitute isme* o/fcust, 
but quettiona o//ac/, and his reasoning upon the question, It must be con- 
fiessed, Is very cogent. Indeed, it seems to me unanswerable. How flir it may 
be considered an open question, since the amendment of Section 10 of Ar<> 
tide IV, of the Constitution of 1868, it Is difficult to determine ; but it is well 
to note that the court were at first Inclined to construe the term ** issues of 
fi&ct," used In that section, to include matters of feuit arising upon the de- 
cisions of motions, as for a new trial under Section 138 of the Code, which 
view was afterwards greatly modified, if not entirely abandoned, by the 
court. Or, perhaps, it would be more correct, to say that the tendency of the 
earlier decisions of the court upon the import of the term " issues of fact " in 
that section, was to make it include, not only the decision of the facts upon 
which the Judge's decision in the court below was based, but also the conclu- 
sion which he drew therefrom, and that this doctrine has been modified by ac- 
cepting the Judge's findings of the facts, as final, but holding the legal in- 
ference therefrom to be reviewable. No clear appreciation of the status of the 
question presented by the first class of coses can be obtained, however, 
except by a carefUl comparison of all the cases afiiectlng both. 
* These cases are cited under the different sections of this chapter, being ar- 
ranged under those to which they appear to be each most nearly germane. 
Nearly all of these embrace, however, more or less of elaborate discussions 
ot the general question. 

The view of Mr. Justice Rodman, is unquestionably, that which has been 
adopted In New York and most other States having the Code practice. The 
provisions of this chapter are taken, without modification fTom the Code 
of New York, and have been adopted, without alteration In a majority of 
the other CodeStates. As has before been remarked, however, in the note to 
2 6, ante, our Code must, in its construction, be greatly modified, by the 
peeollar proviaions of our Constitution. 

24 
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conyenience, to remedy which the rules of the Supreme Court upon 
the subject were adopted. The only alteration intended to be made 
by these was to have the Issues mode up heforehand, and no appeal 
lies from a ruling of the judge in regara to them, any more than on 
the admissibili|hr of testimony. School Committee 9. Kesler, 66—823. 

Where the amrmative of all the issues is upon the defendant, to 
sustain^ he has the right to open and conclude. McRae 0. Lawrence, 
75—289. 

Although the affirmative of the issues raised by the pleadings is 
upon the defendant, yet, if the affirmative of any of the issues sub- 
mitted to the jury is upon the plaintiff, he is entitled to open and 
conclude, if the defenaant introduces evidence. 

80 that, when the plaintiff is not entitled to recover, unless he 
establishes the hona fide ownership of certain property in contro- 
versy, he cannot be deprived of his right to open and conclude, by 
reason of the fact that the defendant alleges that the plaintiff's title 
is fraudulent and void and insists that that raises an affirmative issue 
on his part. Churchill t. Lee, 77— 341. 

When issues are made up by the pleadings, parties have a right to 
have those material to the determination of the case submitted to a 
juiy ; and for the presiding judge to withdraw such material issues 
and substitute others in their place is error. Albright «. Mitchell, 
70-445. 

1 9iiii«— Ohl iMaefl mt botb lavr and fket, thm iamait of law^ to be tried flivt. 

Issues both of law and of fact may arise upon diflferent 
parts of the pleading in the same action. In such cases 



The first section of the fourth Article, has a very different force, upon the 
Code provisions as U> the ** Civil Action/* from what It would have had as 
simple section of the Code itself, The same is true of section 13 of the same 
Article. This section provides, that, ** In all itme* of fad Joined In any court, 
the defendant may tvcUve the right to have the same determined by a Jury; In 
which case the finding of the Judge, upon the facts shall have the force and 
effect o'f a verdict of a Jury." 

The kindred provision, in New York, Is "The right of trial by Jury, in lOl 
oases In which it has been Theretofore used, shall remain Inviolate forever; 
but m<^/ be waived by the parties in cUl civil ccuee," In California and Oregon 
the same provision exists. In Indiana, "The right of trial by Jury shaU 
remain inviolate." In Iowa, Kansas, Minnesota, Missouri, Nebraska, Nevada, 
Ohio, Kentucky and Wisconsin it is substantially the same. In Michigan, 
the constitution provides that "the right of trial by Jury shall remain, but, 
In all civil cases, shall be deemed waived unless demanded by one of the 
parties. In such manner as may be prescribed by law." 

The constitutions of the other Code States are not accessible at this time; 
bnt they are believed to be of a similar import. In all of these It will be ob- 
served, that the provision Is reflexive in its character. Its Amotion Is merely 
preservative of the former status. It " shall remain inviolate," or " In all 
oases in which It ?m$ been heretofore uaed," and similar phrases, are suscepti- 
ble of no other construction, than that the right is to be restricted thereafter 
as theretofore. These provisions are very nearly identical in force, with 
section 18 of our BiU of Rights which declares, that " In all corUroverHeM €U 
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the issaes of law must be tried first, nnless the court other- 
wise direct. 

i»i3.— Trial dcflaed. 

A trial is the judicial examination of the issues between 
the parties, whether they be issues of law or of fact. 



}»M^IsmM% bow trtod. 

An issue of law must be tried bj the judge of the court, 
unless it be referred, as provided in sections two hundred 
and forty-four and two hundred and forty-five (§§ 244 and 
245.) An issue of fact, in an action for the recovery of 
money only, or of specific real or personal property, or for 
a divorce from the marriage contract on the ground of 
adultery, must be tried by a jury, unless a jury trial be 
waived, as provided in section forty (§ 240), or a reference 



ktw respecting property, the ancient mode of trial by Jury, * * ought to 
remain sacred and Inviolable." 

Section 13 of the fourth Article Is believed to be peculiar to our constitu- 
Hon. At least, I have not been able to find one at all similar to It in any 
other. It Is, no doubt, a positive extension of the right of trial by Jury. Its 
enactment In coi^Junctlon with the 18th section of the Bill of Rights, and 
the very striking difference in their langru&ge, seems to exclude the idea 
of Mr. Justice Rodman, so fiur as ** Issues of fbct " are concerned. It can- 
not be construed as extending only to what were actions at law, for its 
language is sharply contrasted with the other section, which had been flre- 
qnently construed, as abundantly sufficient for that purpose. The legaliza- 
tion of the waiver '* in all issues of foct," Is as clear a recognition of that 
right **in all issues of &ct," as can be given by lang^uage not expressly de- 
clarative of that ftict. 

Not only is the distinction between *M8sues of ibct" and "questions of 
Ibct," strictly correct in reason and upon precedent, but the provisions of 
this chapter give a legislative construction of the former term, which cannot 
be made to Include the latter. The reasoning by which he seeks to limit the 
riffht to a Jury trial by excluding cases in which a oompulscry reference is or- 
dered, seems to me totally defective. Indeed, It is little more than an at- 
tempt to override an explicit grant of right by an argument ab inconvenienH, 
which would apply quite as strongly to some of the issues, which were 
triable before a Jury at law, as to the taking of an account. 

In Qragg v. Waguner^ 77—246, an interesting question is raised, which, 
through not decided, may bear upon the Aiture construction of this section. 
An equitable defence was set up in an action in the nature of covenant at the 
common law, and issaes thereon tried by a Jury. Whether under the Gon- 
ftitation as amended. Article IV, Section 8, the court can review tlke/lndkngs 
cf fact by a jury^ Is the very delicate question presented, but not determined 
by the court. Under the old equity practice the court could review the find- 
ings of the judge below, in regard to fleets. They might also reftr issues to a 
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be ordered, as provided in sections two hundred and fortv- 
four and two hundred and forty-five (§§ 244 and 245). 

The Constitution of the State, Article FV, Section 18, provides 
** that in all issues of fact joined in any Court, the parties may 
waive the ri^ht to have the same determined by a jury, in which 
case the finding of the judge upon the facts shall have the force and 
effect of a verdict of a jury." 

The right of jury trial here secured is not absolute, but only sub 
modo^ that is, upon all issttes joined, the meaning of which term can 
only be ascertained outside of the Constitution, and in the lejnslation 
since, to secure the benefit of this provision of the Constitution. 

By this section of the Code, it is seen that the issuM arise upon 
the pleadings, and if they are issues of law, they are to be tried by 
the court, but if they are of fact, they are to be tried by a jury, 
unless a jury is waived. When issues of fact are thus made up and 
joined by the pleadings, they stand for trial, and must be tried in 
one of two ways, either by the jury or by the court. Armfield t. 
Brown, 70—27. 

In all actions under the Code, when legal rights are invoked, and 
issues of fact are joined by the pleadings, the plaintiff is entitled to 
a trial by jury, and cannot be deprived of this right, except by his 
consent. Andrews v. Pritchett, 66—887. 



jury, whose finding, they were not bound to foUow, but might modify or re- 
verse. In those cases, however, there was no constitutional right to a trial 
by J ury. Now, there is, and such provision woold seem to be altogether use- 
less if the court may review and reverse the decision of the Jury. The pecu- 
liar care with which this right has always been preserved, and the tenacity 
with which all exteasious of the privilege have been maintained, lead to 
the belief that the proper construction of this amendment will be held to be,* 
that the court only has power to review such findings of ftuit, as the judge 
below has the power to malLe. This would allow a review of the fiftcts found, 
in all cases of reference by compulsion, and where the contrary was not spe- 
cified, of references by consent, as well as in cases of exceptions to the r^K>rt 
of a referee appointed to take an account. That such may have been the 
purpose of the amendment, may very well be inferred from the hitherto, 
unsettled, or at least unsatis&ctory, state of the decisions upon this ques- 
tion. That the constitution should, as it unquestionably does, guarantee a 
Jury trial, upon all **iuuea qf fact^*' and then allow their findings to be modi- 
fied and overturned, upon a necessarily inoompletestatement of the evidence 
before them, without even the sworn statement of a single witness, but only 
the case as made up by the Judge, who presided at the trial below, seems 
somewhat absurd and untenable. Surely no oourt should review the deci- 
sion of a tribunal specially empowered to try such issues, upon such testi- 
mony. 

It seems highly probable, therefore, that the result of this amendment may 
be to reverse Keener v. Finger, and the cases which have followed that decl- 
Bion, but it is hardly probable that the principle of Ctreen v. OcufUberry, will 
be disturbed or that the amendment will be held to apply to issues actually 
tried by a Jury, except those which a Judge may submit, for his own enlight- 
enment or which may be referred by consent under { 225 and 3i4. 
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When an issue of fact is raised, invol-ving the merits of the con- 
troversy, and the defendant, in apt time, demands a jury to try that 
fact, it i$ error in the presiding jnd^e to refuse such a demand and 
try the issue himself. Isler «. Murphy, 71 — 486. 

A party is entitled to a jury trial unless he expressly waives his 
right. Lippard v. Roseman, 73 — 427. 

When an answer is put in in good faith, the defendant has a right 
to have the issues raised by it tried by a jury, and the court will not 
adjudge it frivolous unless its allegations are clearly impertinent. 
Swepson v, Harvey, 66 — 436; Erwin v, Lowery, 64 — 831; Womble v, 
Fraps, 77—198. 

1 935.— Otber Issues tm 1>e tried bjr tbe oonrt or Judge. 

Every other issue is triable by the court, or the judge 
thereof, who, however, may order the whole issue, or any 
specific question of fact involved therein, to be tried by a 
jury, or may refer it, as provided in sections two hundred 
and forty -four and two hundred and foily-five (§§ 244, 245). 

In an action to set aside a deed for fraud, a judge may, by section 
255 of the C. C P., try such issues of fact as are made by the plead- 
ing. He may also submit to a jury issues so framed as to present 
any question of fact on which he doubts, but he is not bound by 
their verdict, and may proceed to find the facts otherwise than they 
have found ; and he may also find facts not embraced in the issue 
submitted to them. Goldsborough «. Turner, 67 — 408. 

A plaintiff cannot be deprived of his right to have issues of fact 
tried by a jury by a motion to non-suit in the midst of a trial. The 
right of a jury trial is a constitutional and the motion to non-suit 
substitutes the judgment of the court for that of the jury. Andrews 
tf. Pritchett, 66—887; Stith v. Lookabill, 71—25. ' 

It would seem^ that ** issues of fact" made by exceptions to the 
report of a referee, in stating an account, when eliminated by ex- 
ceptions to the report, may be tried by a jury, unless the parties 
waive the right to have them tried in that manner. Keener v. 
Finger, 70—85, 

When exceptions are filed to a report made under a compulsory 
reference, ** issues of fact" are raised thereby and either party has 
the right to have them tried by a jury. Green v, Castleberry, 
70—20. 

I Side.— IMMM of fket-wl&en to be tried. 

Every issue of fact joined on the pleadings, and inquiry 
of damages required to be tried by a jury, shall be tried at 
the term of the court next ensuing such joinder of issue or 
order for inquiry ; provided such issue shall have been 
joined or order for inquiry made, more than thirty days 
before such term, but if not, they shall be tried at the sec- 
ond term after such joinder or order. 
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{ABIT.— Trial nutjr be postpoiMd bgr clMrk— v 

Any party to any action may apply to the court in which 
it is pending, or to the judge thereof, after three days' notice 
in writing to the adverse party, to have the trial deferred 
to a term subsequent to that in which it is regularly triable ; 
such application must be made thirty days before the trial 
term, and must be on affidavit. The court or judge may 
defer the trial as asked for, on such terms as shall be just, 
if satisfied : 

1. That the applicant has used due diligence to have his 
case ready for trial ; and, 

2. That by reason of circumstances beyond his control, 
which he shall set forth, he cannot have a fair trial at the 
regular trial term ; if the application is made by reason of 
the expected absence of a witness, it shall state the name 
and residence of the witness, the facts expected to be proved 
by hrim, and the grounds for the expectation of his non- 
attendance, and that the applicant expects to procure his 
evidence at or before some named subsequent term. 

The applicant shall, in all cases, pay the costs of the 
application. 

1 998«~Trlal postponed laj J«dge in terat, -vrlMn. 

The judge, at any time during the term at which an 
action is triable, may postpone the trial on the application 
• of either party and on such terms as shall be just^ if sat- 
isfied: 

1. That the applicant has used due diligence to be ready 
for trial. 

2. That he cannot have a fair trial at that term, by reason 
of circumstances stated, and if the ground of application 
be the non-attendance of a witness, the affidavit shall con- 
tain the particulars required by sub-division two, of section 
two hundred and twenty-seven (§ 227). Unless the appli- 
cant shall also set forth in his affidavit, that the facts upon 
which his application is grounded occurred, or came to his 
knowledge too late to allow him to apply as prescribed in 
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the last section, and that his application is made as soon as 
it reasonably conld be after the knowledge of such facts, 
the postponement shall not be granted, except on the terms 
of the payment of the costs in the action for the term. 

{ 999.— Criminal ealendmr ikmt disposed of. Order ot dlspoalnfp of 
iMUcs In oI-tU actions. 

The criminal calendar shall be first disposed of, unless by 
consent of counsel, or for reasons satisfactory to the judge, 
particular criminal actions may be deferred. The issues 
on the civil calendar shall be disposed of in the following 
order, unless, for the convenience of parties or the dispatch 
of business, the court -shall otherwise direct: 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court. 

3. Issues of law.a 

CHAPTER III. 

TRIAL BY JURY. 



8bc 230. Separate trials. 

281. Judge to be fUrnlshed with 

copy of pleadings. 

282. General and special verdicts 

defined. 

238. When jury may render ei- 
ther general or special 
verdict, and when. Judge 
may direct special finding. 

234. On special finding with gen-, 
era! verdict, the former to 
control. 



SBC. 235. Jury to assess defendant's 
damages In certain cases. 

236. Entry of the verdict. Motion 

for a new trial on Judge's 
minutes. 

237. Judge to explain law, but to 

express no opinion on facts. 

288. Judge to put his instruc- 

tions in writing. 

289. Counsel to put their prayer 

for Instructions In writing. 



{J180.~8«p«rat« trials. 

A separate trial between aplaintiflF and any of the several 
defendants may be allowed by the court whenever, in its 
opinion, justice will thereby be promoted. 



o This section must be construed in connection with { 222. The latter pro- 
vides that, when '* Issues of law " which are defined by 2 220, to be such as 
** arise on demurrer " and "issues of &ct," which are defined by { 221, arise 
** upon different parts of the pleadings In the same acUon^^ the Issue of law 
BhaU be tried first. Section 108 provides that "the defendant may demur to 
one or more eautee of action stated in the complaint and answer to the resi- 
due." So. that 1 222 was evidently designed to apply to such cases in order 
that upon overruling of the demurrer, in case there should be an answer all 
the tflsues of itect may be decided in one trlaL 
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{ )i31*— <I«dge to 1M tarmiMhmd. witlt copf mt plomdlnflps, 4fec 

The clerk shall ftirnish the judge with a copj of tlie 
BumraonB and pleadings, and with the offei* of the defend- 
ant, if an}? shall have been made. 

{ »3ii.— GmiMraa aad speelAl Terdloto deflaed. 

A general verdict is that by which the jury pronounce 
generally upon all or any of the issues, either in favor of 
the plaintiff or defendant. A special verdict is that by 
which the jury find the facts only, leaving the judgment 
to the court. 

{933.— 'Wben jaiy lumy render eltlier general or speelal Terdiet, and 
'wlMn Judge tnmy direct special finding. 

In an action for the recovery of specific personal prop- 
erty, if the property have not been delivered to the plain- 
tiff, or the defendant by his answer claim a return thereof, 
the jury shall assess the value of the property, if their ver- 
dict be in favor of the plaintiff; or if they find in favor of 
the defendant, and that he is entitled to a return thereof; 
and may at the same time assess the damages, if any are 
claimed in the complaint or answer, which the prevailing 
party has sustained by reason of the detention or taking 
and withholding such property. 

In every action for the recovery of money only, or specific 
real property, the jury, in their discretion, may render a 
general or special verdict. In all other cases, the court 
may direct the jury to find a special verdict in writing, 
upon all or any of the issues ; and in all cases may instruct 
them if they render a general verdict, to find upon par- 
ticular questions of fact, to be stated in writing, and may 
direct a written finding thereon. The special verdict or 
finding shall be filed with the clerk and entered upon the 
minutes. 

If it appear on the trial, that the property had been destroyed, so 
that there cannot be a return, the jury would, probably, be iustif ed in 
finding that fact, and the claimant might then have judgment for 
the same with interest from the time of taking. Holmes 9. Godwin, 
69—467. 
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One element of the damnges for taking mod detention is tbe differ- 
ence in value between the time of taking and the time of delivery, 
provided it be leas at the latter time. Holmes v. Godwin. 69 — 467. 

The value of the property must be assessed on the trial and also 
the damages, for dentention, in order that, if there cannot be a re- 
delivery of the goods in specie, the party recovering may have execu- 
tion for their value. Holmes «. Oodwin, 69 — 467. 

If ihe party offer to return the good& the other cannot compel 
him to pay their value, although they may be deteriorated by expo- 
sure decay or external injury, or fall in price, as long as they remain 
in 9peeie. Holmes «. Godwin, 69 — 467. 

Submitting to a jury, issues upon points not necessarily decisive of 
the case, and requiring verdicts neither general nor special, in form, 
is irregular. Henry «. Rich, 64 — 879. 

When the parties consent that the court may try issues of fact, it 
confers upon the judge all the rights and duties of a jury. He may 
revise and correct his own findings and invoke the aid of a juty, and 
may direct a general or special verdict, upon all or any issues or upon 
any question of fact; all of which findings shall be written and en- 
tered of record. Armfield v. Brown, 70 — 27. 

)Ji34.>-Oia sp«elal flikitng ifvltlt gelMiml verdiet, ibntter t* e«tttrol. 

Where a special finding of facts shall be inconsistent 
with the oreneral verdict, the former shall control the latter, 
and the court shall give jndgment accordingly. 

1 9a&.-^mxj t* ■■■«!■■ deftadiuftt's damages 1I& eertela tmmtm* 

When a verdict is found for the plaintiff in an action tor 
the recover of ilnone}', or for the defendant when a set-off 
for the recovery of money is established beyond the amount 
of the plaintiff's claim as established, the jury must also 
assess the amount of the recovery ; they may also, under 
the direction of the court, assess the amount of the recovery, 
when the court gives judgment for the plaintiff on the 
answer. If a setoff, established at the trial, exceed the 
plaintiff's demand, so established, judgment for the defend- 
ant must be given for the excess; or if it appear that the 
defendant i^ entitled to any other affirmative relief, judg- 
ment must be given accordingly. 

{SIM.— SlUrjrortlM'rMndtot. Bfottoa Ibr arvr trial •& Jvdce'a mlAWtM* 

(1.) Upon receiving a verdict, the clerk shall make an 

entry in his minutes, specifying the time and place of the 

triaK the names of the jurors and witnesses, the verdict, and 

either tbe judgment rendered thereon, or an order that the 

25 



Digitized by VjOOQIC 



194 THE CODE — WITH NOTES AND DECISI0N8. 

cause be reserved forargoment or further consideration. If 
a different direction be not given by the court, the clerk 
must enter judgment in conformity with the verdict (2.) 
If an exception be taken, it may be reduced to writing at 
the time, or entered in the judge's minutes, and afterwards 
settled as provided by the rules of the court, and then stated 
in writing in a ease, or separately, with so much of the evi- 
dence as may be material to the questions to be raised ; but 
a bill of exceptions need not be made. (3.) If the excep- 
tions be, in the first instance, stated in a case, and it be 
necessary to separate them, the separation may be made 
under the direction of the judge. (4.) The ]udge who 
tries the cause may, in his dif«cretion, entertain a motion, 
to be made on his minutes, to set aside a verdict and grant 
a new trial upon exceptions, or for insufficient evidence, or 
for excessive damagCsS ; but such motion can only be heard 
at the same term at which the trial is had. When such 
motion is heard and decided upon the minutes of the judge, 
and an appeal is taken from" the decision, a case or excep- 
tions must be settled in the usual form, upon which the ar- 
gument of the appeal must be had. 

Sub-division 1. See Armjield v. Brovm, 70 — 27, as cited under J 238, 
anU. 

Sub-division 4. The judge must hear a motion for a new trial, for 
the causes mentioned in this section, at the term the case is tried, 
and has no power to continue it to another term. England v. Duck- 
worth, 75~30y. 

This section was not intended as a statement of all the grounds of 
a new trial, but, as additional to the grounds mentioned in § 183, 
and also to prescribe that, in the cases mentioned here, the motion 
must be made at the term when the trial is had. Quincey v. Per- 
kins, 76— 295. a 



a The clear distinction between motioos for a new trial under this seetlon 
and under 2 133, is that motions, under this section, must be for cause appear- 
ing **on the jvtdge'a minutes;** while, In the cases, embraced by { 183, the 
grounds, alleged for a new trial, are either entirely extraneous to the course 
of the trial, or their application can only be shown by evidence, requiring 
the presentation of affidavits, as a (allure to subpoena witnesses, whose ma- 
teriality was unknown, or any of the numerous matters of surprise or ezcas- 
able neglect, which may entitle a party to a new hearing. It would greatly 
tend to regularity and distinctness, if this difllerenoe were careftUly pre- 
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It is error to ffrant a new trial on the ground that damages are ex- 
cessive, when the evidence showed the actual amount of damage, 
and the verdict was in accordance therewith. Winbume o. Bryan, 
78—47. 

i 937.— ^«df^ to explain la-vr, but to cxprvM mo opiiftloiia on Ikcts. 

No judge, in giving a charge to the petty jury, shall give 
an opinion whether a fact is fnlly or snfficiently proven, 
such matter being the trne office and province of the jury ; 
but he shall state in a plain and correct manner the evi- 
dence given in the case, and declare and explain the law 
arising thereon. 

It is not sufficient that what the judge said or did, migM have had 
an unfair influence on the jury; but it must appear with ordinary 
certainty, that it was likely to have had an unfair influence, or to 
convey to the jury his opinion on the weight of the testimony. State 
«. Jones, 67—285. 

Evidence which merely shows it possible for the fact in issue to be 
true, or which raises a mere conjecture that it was so, is an insufli- 
cient foundation for a verdict, and should not be left to a jury. We 
may go farther and say, that the evidence must be such as will sup- 
port a reasonable inference of the fact in issue. State v. Vinson, o8 
—385. 

Whether there be any evidence is a question for the court ; whether 
there be sufficient evidence id for the jury. The term ''any eeidence''^ 
in this formula does not mean a mere scintilla of evidence, but suffi- 
cient to enable a jury reasonably to infer the existence of the alleged. 
fact. Wittowsky r. Wasson, 71 — 451. Mr. Justice Bynum dissents 
from this principle, and Mr. Justice Beade qualifies his assent. 

The judge cannot weigh the evidence, and declare the result to 
the jury as a matter of law. State o. Locke, 77—481. 

The judge, who tries an action, has no right to intimate in any 
manner his opinion, as to the weight of the evidence, or to express an 
opinion on the facts. When there is any evidence to the contrary, 



served, and motions for a new trial were entitled ** Motion for a new trial on 
the Judge's Minutes " or *' Motion for a new' trial for surprise, excusable 
neglect," Ac, and very greatly focilitate reference to the cases decided. 

As to the method of making exceptions, there does not seem to have been 
any adjudication by the Supreme Court, and no rule has been promulgated. 
The practice varies greatly with different Judges, and is Arnltful of much mis- 
understanding at the bar. If the statement of the exception is deferred until 
the close of the trial or some days afterward, as is frequently the case, it is 
almost sure to lead to disagreement. There is little doubt that a party may 
require his exceptions to be made up at the time, and such should be an ex- 
plicitrule, as it would result In a saving of time, nd securing greater cer- 
tainty in the statement of the grounds of appeal. There is no part of our 
practice which more clearly requires the exercise of the power vested in the 
Supreme Court to make rules of practice. 
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it is error for the judge to say ** we are not ioformed," of a matter od 
whicfi the jury should pass. Powell «. W. & W. R R. Co., 68—895. 

If a jury decide correctly a question of law, improperly left to them 
by the court, the verdict cures the error of the court. Glenn v. Rail 
Road Co., 68—610. 

What are the boundaries of a tract of land, is a question of law. 
But if the jud^e below leaves such question to the jury, and they 
find the law as his Honor ought to have held, no advantage can be 
taken of his Honoris charge. Johnson 9. Ray, 72 — 279. 

A judge has no right to leave it to the jury to give the plaintiff in- 
terest or not, as they may think proper. He should have instructed 
thom, that if they found that the defendant owed the principal money 
demanded, the plaintiff was entitled to interest from the time, it was 
due. Barlow ©. Norfleet, 72 — 535. 

Upon a disagreement of counsel as to the testimony of a witness, 
upon the trial of a cause in the Superior Court, the court re-called 
the witness, and reduced his testimony upon the disputed matter 
fferbatini^ to writing, which, upon being read to the witness, was 
acknowledged by bira to be correct. C'ounsel made no objection to 
the correctness of the written evidence, and the same was read to the 
jury by the court. Held, that it was not error in the court below to 
refuse to allow counsel to argue to the jury that the witness, when 
re-called, had made a different statement from that read to the jury 
by the court. Davis v. Hill, 75—224. 

{ i(38.— J«df^ to put lUs Inctractlons In iirritlBiK. 

Every judge, at the request <»f any party to an action on 
trial, naade at or before the close of the evidence, before 
instructing the jury on the law, shall put his instrnctioDS 
in writinf^ and read them to the jury ; he shall then sign 
and file them with the clerk as a part of the record of the 
action. 

Instructions must be asked at the close of the evidence. They can 
only be asked afterwards by leave of the court. Powell v. W. & W. 
R. R. Co., 68—395. 

On the trial of an action, if either party desires fuller or more 
specific instructions than the court has given, it is his duty to ask for 
them. Morgan v. Smith, 77 — 37. 

When a party prays for instructions to which he is entitled, it is 
error to refuse it. The court, however, is not required to adopt the 
words of the instruction ask'sd, but it is error to change its sense, or 
to so qualify it as to weaken its force. Brink v. Black, 77 — 69. 

{ JiSO.— Ooiinael to p«t Uielr prajrers for inatmetton in iwittnii. 

Counsel praying of the judge instructions to the jury, 
shall put their request in writing entitled of the cause, and 
sign them ; otherwise the judge may disregard them ; they 
shall be filed with the clerk as a part of the record. 
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CHAPTER IV. 



TRIAL BY THE COURT. 



13EC. 240. Trial by Jury— how waived. 
24L. On trial by tb« court, Judg- 
ment bow to be given. 



Sec. 242. Exceptions— bow and when 
taken. 
24a. Procoedings upon Judgment 
on issue of law. 



2 5I44>.— Trial by Jaiy, fto^vw -vralTed. 

Trial by jury may be waived by the several parties to^^^y .^ 
an issue of tact, in actions on contract, and with the assent^ ^^w / 
of the court, in other actions, in the manner following: 

1. By failing to api)ear at the trial ; 

2. By written consent, in person or by attorney, filed 
with the clerk ; 

3. By oral consent, entered on the minntes. 

There are three modes of waiving a jury trial: 1. By default; 
2, by written consent ; and 8, by oral consent entered on the minntes 
of the court. 

When the record shows that a reference has been made, it imports 
that every condition has been complied with, necessary to make it 
effectual, and confers upon the court all the rights and duties con- 
ferred upon a jury. In the exercise of this power the court below 
may revise and correct its own findings, an4 to that end may invoke 
the aid of a jury in matters of doubt and conflicting evidence, and 
it may direct a jury to find either a general or special verdict, upon 
all or any of the issues, or upon any particular questions of fact, all 
of which findings shall be written and entered on the record. Arm> 
field V. Brown, 70—27. 

When an issue of fact is raised, involving the merits of the con- 
troversy, and the defendant, in apt time, demands a jury to try that 
fact, it is error in the presiding judge to refuse such d[emand, and 
try the issue himself. Isler v. Murphy, 71 — 436. 

1 941.— On trial laj Om court, Jiidpm«itt, liow to be fflvcn. 

Upon the trial of a qnestion of fact by the court, its de- 
cision shall be given in writing, and shall contain a state- 
ment of the facts found, and the conclusions of law, sepa- 
rately ; and upon a trial of an issue at law, the decision 
shall be aiade in the same manner, stating the conclusions 
of law. Such decision shall be filed with the clerk during 
the court at which the trial takes place. Judgment upon 
the decision shall be entered accordingly. 
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The finding of the court upon such questions of fact it final. Mc- 
Aden v. Banister, 63 — 478. 

A judge of the Superior Court, in passing upon a mixed question 
of law and fact, should state the facts found, and the conclusions of 
law separately. Fourshee v. Pattershall, 67---458. 

The power of the Supreme Court to rev^iew such mixed questions 
of law and fact, decided by the judge below, is also argued at con- 
siderable length, by Rodman, J., in the above case. See, also, upon 
this subject, Heilig v. Stokei, 63—612, and OUgg v. Whit€ Soap-Stone 
Co., 66—891. 

{S^A.—BSzeeptlons, Iko^w «Md -vrlkctt taken. 

1. For the purposes of an appeal, either party may ex- 
cept to a decision on a matter of law^ arising upon such 
trial within ten days after the judgment, in the same man- 
ner and with the same effect as upon a trial by jury. Pro- 
vided^ however^ That where the decision does not author- 
ize a final judgment, but directs further proceedings before 
a referee or otherwise, eitlier party may except thereto, and 
make a case or exception as above provided in case of an 
appeal. 

2. And either party desiring a review, upon the evi- 
dence appearing on the trial, of the questions of law, may, 
at any time within ten days after the judgment, or within 
such times as may be prescribed by the rules of the court, 
make a case or exceptions in like manner as upon a trial 
by jury, except that the judge, in settling the case, must 
briefly specify the facts found by him, and his conclusions 
of law. 

Officers, neglecting the provisions of the Code, are not entitled to 
costs. Jacobs v. Burgwyn, 68 — 196 ; Fourshee «. Pattershall, 67 — 
458; Green u. Castleberry, 70—20. 

{ ]M3«— ProoecdlAf^ upon Jndginent oa laaoe of lavr. 

On a judgment for the plaintiff upon an issue of law, 
the plaintiff may proceed in the same manner prescribed 
by the first two sub-divisions of section two hundred and 
seventeen (§ 217), upon the failure of the defendant to 
answer, where the summons was personally served. If 
judgment be for the defendant, upon an issue of law, and 
if taking ot an account or the proof of any fact be neces- 
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sarj' to enable the court to complete' the judgment, a 
reference or asseBsment by jury may be ordered, as in that 
section provided. 

Bansom v, McClees, 64 — 17. 

CHAPTER V. 

TRIAL BY REFEREES. 



Skc 244. All isAues referable by con- 
sent. 
245. When reference may be com- 
pulsorily ordered. 



8£C. 246. Mode of trial— Effect of re- 
port—Review. 
247. Referees— how chosen— who 
may be referee— report. 



1944.— All iMves reibr»ble hy cmmamtkt. 

All, or any, of the issnes in the action, whether of fact 
or of law, or both, may be referred, upon the written con- 
sent of the parties. 

If a party assent to a reference, he waives the right to a jury trial. 
Lippard f?. Roseman, 72 — 427 ; Armfield €. Brown, 70 — 27 ; Perry v. 
Tapper, 77—418; Klutts f?. McKenzie, ft5— 102; Green v, CasUeberry, 
70—20; Keener v. Finger, 70— 85; Atkinson v. Whitehead, 77—418. 

A reference, by consent, cannot be discontinued by the court at 
its discretion, nor vacated at the demand of one of the parties. It 
may terminate by the death of the referee or the judge may remove 
him, for good cause shown, but not otherwise. Perry v. Tupper, 77 
—418. 

In an action for account and settlement of a partnership, where 
the defendant admitted the partnership, but alleged a full settlement, 
with specified eiEceptions, the settlement must be taken to be denied, 
and it is error to grant an order of reference to take an account be- 
fore the trial of issues raised by the pleadings. Price v, Eccles, 78 
—162. 

If a suit be referred by an entry on the docket in these words, viz: 
*''' this case is referred to A. B., who shall summon the parties before 
him and hear the case, and his award shall be a rule of court, ^' and 
the referee files a paper, which he styles an award, whether it is to 
be treated as an award under a rule or a reference under this section, 
the referee^s finding of the facts is equally conclusive, as are also his 
conclusions as to the law arising on the facts, except probably where 
he undertakes to make the case turn upon a question of law and 
clearly mistakes it. Gndger r. Baird, 66—488. 

When a case is referred without the written consent of the parties 
as required by this section, and both parties appear before the referee 
and examine testimony, and the report is afterwards made and con- 
firmed in the Superior Court, and a judgment ^ven upon it, from 
which an appeal is taken to the Suprema Court, it is too late to ob- 
ject in that court, to the order of reference as having been improperly 
made in the Superior Court. Johnston v. Haynes, 68 — 509. 

The effect of a reference to arbitrators is very different from that 
of a reference under the Code. Arbitrators may cbooee an umpire ; 
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they are sot bouml ta find the facts separately from their csoncia 810119 
of law J they are not bound to decide according to law ; and their 
SfTard may be general. Losk v, Clayton, 70—184. 

{)M5«-^W1m» r tettrwmtm mamy be MnHp«Ia«rU]r ordeved* 

Where the parties do not consent, the court rnay, upon 
the application or of either, of ita own motion, except where 
the investigation will require the decision of difficult ques- 
tions of law, direct a deference in the following cases : 

1. Where the trial of an issue of fact shall require the 
"7<? 1// <V ^**"*5nation of a long account on either side; in which 
/7 ^u^J b case the referee rnay be directed to hear and decide the 

whole issue, or to report upon anj specific question of fact 
involved therein ; or 

2. Where the taking of an account shall be necessary tor 
the information of the court, i)efore judgment, or for carry- 
ing a judgment order intQ efMbt ; or 

3. When the case involves a complicated question of 
boundary, or one which requires a personal view of the pre- 
mises; or 

4. Where a question of fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage of 
the action. 

Debts against deceased persons must be sued for by civil action 
against the personal representative, and the summons most be re^ 
tumable to a regular term of the Superior Court ; if the defendant 
denies the debt, bat admits assets, the question, debt or no debt, 
must be tried in the ordinary way ; if the defendant, by his answer, 
denies the debt, and also denies that he has assets applicable to the 
debt, then the debt being first established an interlocutory order 
shonld be made, declaring that fact, and directing a reference, under 
this section; to ascertain the amount of the debts (and their several 
elas»e$f in respect to administrations since July Ist, 1869, Acts of 
1869-^70, Chapter 58,) and the amount of the assets from all sources. 
Upon the coming in of the report, after disposing of exceptions, a 
final judgment will be entered in favor of all creditors respectively, 
who have proved their debts, to the part of the fund to which they 
may be severally entitled, for which executions may issue ^^debanU 
propriis " as upon a claim in equity. Heilig v. Poard, W — 710. 

In a case involving the settlement of a complicated account, Bee- 
tions 24fi and 240 require that it be referred to refere^s to state an 
account, and objections to their report must be made by way of ex- 
oeptions to it, and neither party luui the right to require the facts to 
be passed upon by a jury. Klutts e. McKenade, 65 — 102. This case 
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i8 overruled by subsequent ones, especially Oreen v. Oastleberry. 70 — 
20, but the reasoning of the court, in these earlier cases seems to me 
8o important, to a full understanding of the subject, that they have 
all been cited. 

The Probate Court has not a general jurisdiction as the Superior 
Court has, and the power to refer is not only gfiven to the Superior 
Court by this section, but by the usage of all courts of general juris- 
diction from the earliest times. Rowland «. Thompson, 65 — 110. 

Under sections 244 and 245, a compulsory reference cannot be or- 
dered by the court in a suit on a judgment confessed by the defend- 
ants as executors before the late civil war, where the only matters of 
defence are payments, made by them in Confederate currency dunug 
the war, ana alleged counter-claims for notes due from the plaintifits 
to them as executors. Such a case does not require *^the examina- 
tion of a long account on either side," nor is the ** taking of an ac- 
count necessary for the information of the court." Hall «. Craige, 
65—51. 

The provision in section 247, that if the referee's fail to deliver a 
report within sixty days from the time the action shall be finally sub- 
mitted, either party may end the reference, applies only to cases in 
which the reference is by consent, and not compulsory under this 
section, or at least it does not apply to a reference to take an adminis- 
tration account made by order Af the court. Maxwell «. Maxwell, 
67—388. 

By ** finally submitted " is not be understood of the order of refer- 
ence or ceasing to take testimony, but when the parties have made 
their arguments or declined to do so, or when they have told the re- 
ferees that the case was submitted. Hid. 

It is not the duty of a judge, in passing on exceptions, to decide 
all questions of fact without a jury. On the contrary, if the facts 
depend upon doubtful and conflicting testimony, he may cause issues 
to be framed, and submitted to a jury for information. Ihid. 

Where a reference was made, and the referee reported that the de- 
fendant had made payments exceeding his indebtedness for the land, 
and exceptions were filed and sustained, on the ground that the 
items allowed, were barred by the statute, held^ that there was a mis- 
conception of the issue, or the issue made, was immaterial. Eubauka 
f>. Mitchell, 67—84. 

A reference of issues upon sham pleas is erroneous, but if the refer- 
ence embrace an issue on a good plea, which may be referred, it will 
be sustained as to that while it is reversed as to the others. Flack v. 
Dawson, 69 — 42. 

. A reference made by the court to take an account to be used in an 
action pending before it, is not such a reference as can be ended at 
the election of either party, upon the notice prescribed in section 
84'^. Green f>. Green, 69—294. 

1 946.— Mode of trlAl— tfRset of report— review. 

The trial by refereed ahall be conducted in the same 
manner as a trial by the court. They shall have the same 
power to grant adjournments and to allow amendments to 
any pleadings and to the summons, as the court upon such 
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trial upon the same terms and with like effect. Tliej shall 
have the same power to preserve ord^r and punish all vio- 
lations thereof upon such trial, and to compel the attend- 
ance of witnesses before them by attachment, and to punish 
them as for a contempt for non-attendance or refusal to be 
sworn or testify, as is possessed by the court. They must 
state the facts found and the conclusions of law separately ; 
and their decision must be given, and may be excepted to 
and reviewed in like manner, and with like effect in all 
respects, as in cases of appeal under section two hundred 
and forty-two (§ 242) ; and they may in like manner settle 
a case or exceptions. The report of the referees upon the 
whole issue shall stand as the decision of the court, and 
judgment may be entered thereon upon application to the 
judge, and his order. When the reference is to report the 
facts, the report shall have th^ effect of a special verdict. 

In a reference to take an account, the referee, should state dis- 
tinctly and separately his conclusions as to law and fact. Klutts o. 
McKenzie, 65—102. 

The ref erects findings of facts are equally conclusive with those of 
an arbitrator. Gudger «. Baird, 66—438. 

If no exception is made before a referee and his report is returned 
to the term, the parties must be allowed to except then. And when 
a report 18 filed uuder a compulsory reference and exceptions made 
thereto, either party has the right to have the issues thus made tried 
by a jury. Green ©. Castleberry, 70 — 20. 

Sections 244 and 245 are to be construed and collated with Section 
18 of Article lY, of the Constitution, from which it will be seen 
that a trial by reference is only ancillary to the trial by the court, 
and the finding of the referree, when reviewed and corrected pur- 
suant to Sections 246 and 247, becomes the judgment of the court 
Armfield v. Brown, 70—27. 

It is the duty of the referee to state positively and distinctly, aU 
the facts constituting the ground of defence, and not leave to 
inference what is the precise fact intended to be found. Conclu- 
sions of law and fact must be separately stated. Earp •. Richard- 
son, 75—84. 

A party excepting to the report of a referee to whom it was refer- 
red to take an account, must designate particularly the charge or 
credit excepted to, and refer the court distinctly and clearly to the 
ground of his exception. Exceptions, unaccompanied by such state- 
ment of facts, will be overruled; as this court will not, nor will any 
court of appeals, examine every item in the account, and the evi- 
dences bearing on it, upon a general allegation of error. Whitford v. 
Poy, 71—527. 
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The evidence in writing upon which facte are found by a referee, 
must accompany his report. Cain v. Nicholson, 77 — 411. 

Where the object of the action is to have the defendant declared a 
trustee, and the statement of his account as executor is necessary to 
determine his liability as such, the Superior Court has power to order 
a reference to take an account. Ibid, 

^ 5i4T.— lUiltevMih lio'w •Iftosaa— -vrlMy aaax ^^ reibree— report* 

In all cases of reference, the parties as to whom issues 
are joined in the action (except when the defendant is an 
infant or an absentee) may agree in writing upon a person 
or persons, not exceeding three, and a reference shall be 
ordered to him or them, and to no other person or persons. 
And if such parties do not agree, the court shall appoint 
one or more referees, not more than three, who shall be 
free from exception. And no person shall be appointed 
referee to whom all parties in the action shall object, ex- 
cept in actions for divorce. And no judge or justice of any 
court shall sit as referee in any action pending in the court 
of which he is judge or justice, and not already referred, 
unless the I parties otherwise stipulate. The referee or 
referees shall make and deliver a report within sixty days 
from the time the action shall be finally submitted ; and 
in default thereof, and before the report is delivered, either 
party may serve notice upon the opposite party that he 
elects to end the reference ; and thereupon the action shall 
proceed as though no reference had been ordered, and the 
referees shall not in such case be entitled to any fees. 

The report of the referee shall be made to the clerk (rf 
the court in which the action is pending ; either party, 
after ten days' notice to the adverse party, may move the 
judge to review such report, and set aside, modify, or con- 
firm the same in whole or in part, and no judgment shall 
be entered on any reference except by order of the judge. 

See Ghidg&r v. Baird, 66 — 438; Maxwell v. MaxmUy 67-— 888; 
Oreen v. CasUdterry, 70—20; Anrifidd v. Brown, 70—27, and Barp 
V. Bichardsan, 7 5 8 1 , as cited under the previous sections of this 
chapter. 

A reference ordered by the court to take an account, in an action 
pending before it, is not such a reference as the parties or either of 
them may end at their election. Green «. Green, 69 — 294. 
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Where the exception is, that the referee did not admit certain evi- 
dence, and the case does not show that such evidence was competent 
or material, the exception will be overruled. Shehan 9. Malone, 
71—440. 

A party cannot elect to end a reference after the report of the re- 
feree has been made, and he has filed exceptions thereto. Armfield 
c. Brown, 70—27. 

After the parties have once waived their right to a jury trial by 
consenting to a reference, they cannot afterwards withdraw such' 
waiver aua demand a jury, nor has the court power to diecontinue it, 
at its discretion. Armfield «. Brown, 70 — 27 ; Perry v. Tupper, 77 — 
418. 

It is the duty of a referee to state positively and definitely all the 
facts constituting the grounds of defence, and not leave to inference 
what is the precise fact intended to be found. Conclusions of law 
and fact, must be stated separately ; otherwise the Appellate Court 
cannot review the referee's conclusions of law, its peculiar province, 
and the report of the referee will be set aside as being defective, and 
the cause remanded. Earp v. Richardson, 75 — 84. 

A report of a referee that does not state all the items of the ac- 
count between the parties, will be set aside for vagueness. McCamp- 
bell V. McClung, 75—398. 

The evidence in writing upon which facts are found by a referee, 
must accompany his report. Cain c. Nicholson, 77 — 411. 

Where parties to an action aeree to refer the matter in controversy 
to a referee, their assent continues until the order of reference is 
complied with by a full report. In such case an objection of one of 
the parties to a re-reference to the same referee was properly over- 
ruled. Fleming v. Roberts, 77 — 415. 

CHAPTER VI. 

MANNER OF ENTERING JUDGMENT. 



BBC 218. Judgment may be for or 
against any of the parties : 
may grant defendant af^ 
firmative relief-Complaint 
may be dismissed for neg- 
lect to prosecute action- 
Judgment against married 
woman. 
^9. The relief to be awrarded to 
the plaintiff. 

250. Rates of damages where 

damages are recoverable. 

251. Judgment in action for re- 

covery of personal prop- 
erty. 

( 5i 4 8» J odyawat nuiy be tmr •r «f;al]Mt aajr vt t^e p>rH— May gmMt 
defendant aflrmative relief— ComplatAt majr be dlamlaeed A»r 
nei^Leet t« proeeente act to n— Jndgment against nuurrled 



jSEC. 251.a Every order to be signed 
by the Judge. 

251.6 What judge to approve or- 
ders and decrees. 

252. Clerk to enter Judgments on 
Judgment book, also Judg- 
ments rendered In other 
courts, and index them. 

K3. Judgment roll. 

254. Existing suit-s— Judgments, 
when and how to be docket- 
ed—Secured on appeal. 



1. J^ndgment may be given for or against one or more 
of several plaintiffs, and for or against one or more of sev- 
eral defendants ; and it may determine the ultimate rights 
of the parties on each side, as between themselves. 
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!^. And it may grant to the defendant any affirmative 
relief to which he may be entitled. 

3. In an action against several defendants, the court 
may, in its discretion, render judgment against one or more 
of them, leaving the action to proceed against the others, 
whenever a several judgment may be proper. 

4. Tlie court may also dismiss the complaint, with costs 
in favor of one or more defendants, in case of unreasonable 
neglect on the part of the plaintiff to serve the summons 
<)u other defendants, or to pnxseed in the cause against the 
defendant or defendants served. 

In an action brought by or against a married woman, 
judgment may be given against her as well for costs as for 
damages, or both for ::uch costs and for such damages, in 
the same manner as against other persons, to be levied and 
collected of her separate estate and not otherwise. 

When landlord and tenant are nned together in an action to recover 
land, and the tenant fails to answer or to verify his answer, the com- 

Elaint being verified, there may be a judgment, entered against him, 
ut no execution can issue until the trial of the issue made up by the 
landlord. Harkey «. Houston, 65 — 137. 

Whenever the answer sets up a counter-claim the defendant, if he 
recover, is entitled to any judgment required to make it effectual. 
Walsh fj. Hall, 66—288. 

Under the Code the courts are required to frame their judgments 
so as to protect both the legal and equitable rights of the parties. 
Hutchinson i;. Smith, 68— 354. 

It was not the intention of the Code to deprive pai*ties of the right 
to refer all matters in controversy to arbitrators, with power to make 
an award, which should be a rule of award. This is merely an agree- 
ment to confess judgment according to the court. If the parties have 
no suit in court concerning the matters referred, the court will not 
enforce it as a rule of court, but will leave the parties to their remedy 
on the arbitration bond. Lusk «. Clayton, 70 — 184. 

The rights and liabilities of the defendants, not only to the plain- 
tiff, but to each other may be determined in the action, and should 
be embraced in the judgment. Clark v, Williams, 70—679. 

When a party ia sued by a firm, he may have jud^rtnent in the 
actidn on a counter-claim against the partnership, or against either of 
the partners. Sloan e. McDowell, 71—856. 

When an action is brought for an injury caused by the separate 
acts of parties, having a common interest adverse to the plaintiff, the 
jury may assess sepaiute damages as to .each. Long v. Swindell, 77 
—176, 
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(»40.— The nUtftto be awarded im Uie plaintiff. 

The relief granted to the plaintiflF, if there be no answer, 
cannot exceed that which he shall have demanded in his 
complaint ; but in any other case, the court may grant him 
any relief consistent with the case made by the complaint 
and embraced within the. issue. 

A tenant in common in personalty cannot recover gpee^/ie goods from 
a co-tenant. His remedy is partition. Powell v. Hill, 64-— 169. 

Where a guardian lent the funds of his wards to a firm of which 
he was a member, he may sue upon the partnership note and follow 
the fund into whose hands soever it may have passed. Gudger v. 
Baird, 66—438. 

The distinction between the forms of actions having been abol- 
ished, it would defeat the purpose of that provision if the defendant 
were allowed to avail himself of an objection founded on such dis- 
tinction. Therefore, when a complaint set out a cause of action in 
assumpsit and the proof showed one in trovery the plaintiff was en- 
titled to judgment. Gates Kendall, 67 — 241. 

g JiaO.— Rate mt damegee ivliere daiaagee ace reeo-revable. 

Whenever damages are recoverable, the plaintiff may 
claim and recover, if he show himself entitled thereto, any 
rate of damages which he might have heretofore recovered, 
for the same cause of action. 

1 961.— Judgment In action tor reeoirerjr ot personal propertjr- 

In an action to recover the possession of personal pro- 
perty, judgment for the plaintiff may be for the possession, 
or for the recovery of possession, or for the value thereof, 
in case a delivery cannot be had, and the damages for the 
detention. If the property have been delivered to the 
plaintiff, and the defendant claim a return thereof, judg- 
ment for the defendant may be for a return of the property, 
or the value thereof in case a return cannot be had, and 
damages for taking and withholding the same. 

In actions to recover personal property, when the plaintiff has not • 
invoked the aid of the provisional remedy of claim and delivery, his 
judgment, if he succeeds, is for the possession of the property or for 
its value and damages for its detention, as in the old action of detinue. 
Jarman v. Ward, 67 — 82. 

A judgment in an action to recover specific personal property^ is no 
bar to a subseouent action against the same parties for damages for 
the taking and detention of such property. Woody «. Jordan, 69 — 
189. 
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I Ml.a— B-rary order im be atfl^neA by tbe Jadf^. 

[Acts of 186&-'69, Chapter 98, Section 6.] 

Every order or judgment, whetlier in a efvtl ftetien-ep spe- i*^ ^^^-c^ 
cial proceeding, which is required to be made by a Jud^e /'972 '^ 
of the Superior Court, eiljjber in or out of term, shall be i- /v-7 '^ 
jipthenticated by his signature. 

^ ?85l.&— IVlUit Judge to approve orders and decrees. 

[Acts of 1876-'77, Chapter 228,i<cctlon 84] . 

In all cases where a judgment, decree or order of the Superior 
Court/ shall require to be approved by the judge, it shall be approved 
by the judge having jurisdiction of receivers and injunctions, as pro- 
vided in section one of this net, (§ 188rt) or by a judge holding a spe- 
cial term as stated in the proviso of section two (§ 1886.) • 



§959.— Clerk Co enter Judipnents on Jadf^nient book, also Jad|pnents 
rendered In other eourts, and Index tlMm. 

The Clerk of the Superior Court shall enter every judg- 
ment of the court, on his judgment book; it shall specify 
clearly the relief granted, or other determination of the 
action ; he shall also enter on said book all judgments ren- 
dered in any other court, and authorized by law to be so 
entered, and shall keep an alphabetical index of the whole, 
with the dates and numbers thereof. 

The effect of the act suspending the Code, is to make the clerk 
simply the instrument of the judges in entering judgments, and the 
provisions in regard to docketing judgments tn the court where they 
are tahen^ are suspended thereby, and the 18th rule of the Supreme 
XioMTt now regulates the same. Norwood «. Thorp, 64 — 682. 

XVniTH Rule op Practice, 63 — 669. — All judgments recovered 
during any term of the Superior Court, which shall be docketed during 
the term, shall be held and deemed, to have been docketed on the 
first day of the term. 

An execution, issuing from the Supreme Court upon a judgment, 
obtained therein, to a county in which the defendant has land, is a 
lien upon the land from its teste. Rhyne n. McEee, 78 — 259^ 

^)i53.-^iidgment roll. 

Unless the party or his attorney shall furnish a judgment- 
roll, the clerk, immediately after entering the judgment, 
shall attach together, and file the following papers, which 
shall constitute the judgment-roll : 

1. In case the complaint be not answered by any defend- 
ant, the summons and complaint, or copies thereof, proof 



Digitized by VjOOQIC 



208f THE CODE — WITH NOTES AJTD DECISIOJTS, 

of service, and that no aoswer has been received, the report 
if any, and a copy of the judgment. 

2. In all other cases, the BU!n!non&, pleadings, or copies 
thoreof, and a copy of the jadgrnent, with any verdict or 
report, the oflfer of the defendant, exceptions, case, and all 
orders and papers in any way involving the merits and 
necessarily affecting the judgment. 

Upon filing a judgment-roll upon a judgment directing 
in whole or in part the payment of money, it may be dock- 
eted with the clerk of the county where the judgment-roll 
was filed, and in any other county upon the filing with the 
clerk thereof a transcript of the original " docket," and 
shall be a lien on the real property in the county, where 
the same is docketed, of every person against whom any 
such judgment shall be rendered, and which he may have 
at the time of the docketing thereof, in the county in which 
such real property is situated, or which he shall acquire at 
any time thereafter, for ten years from the time of dock- 
eting the same in the county where the judgment-roll was 
filed. But the time during which the party recovering or 
owning such judgment shall be, or may have been, re- 
strained from proceeding thereon by an order of injunction, 
or other order, or by the operation of any appeal, shall not 
constitute any part of the ten years aforesaid, as against 
the defendant in such judgment, or the party obtaining 
such orders or making such appeal, or any other person who 
is not a purchaser, creditor or mortgagee in good faith. 
But whenever an appeal from any judgment shall be pend- 
ing, and the undertaking requisite to stay execution on 
such judgment shall have been given, and the appeal per- 
fected as provided in the Code, the court in which such 
juilgment was recovered may, on special motion, after notice 
to tha person owning the judgment, on such terms as they 
shall see fit, direct an entry to be made by the clerk on the 
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docket of Ruch judgment, that the same is " secured on 
appeal;-' and thereupon it shall cease, during the pendency 
of said appeal, to be a lien on the real property of the judg- 
ment-debtor, as against purchasere and mortgagees in good 
faith. 

All executions issuing upon judgments docketed in a 
county other than that in which the original judgment was 
rendered, shall be returned to the court from which they 
issued ; the return noted on the execution docket ; and the 
executions traaismitted to the clerk of the court in which 
the original judgment was taken. The provisions of this 
section shall apply to existing judgments as well as to all 
hereafter rendered. 

The judgment is a lien upon land, at and from, the time of its 
being docketed. Harris 9. Ricks, 69^53 ; Hoppock, Qlenn & Co. 0. 
Bhober, 69—153. 

Judgments docketed daring a term of the Superior Court in the 
county in which they are taken, are deemed to have been docketed 
on the first day of such term. Norwood «. Thorp, 64—682. 

An execution of the Supreme Court is a lien on the land of the de- 
fendant in the county to which it is directed from its teiU Rhyne 
V. McKee, 73—269. 

If a justice^s judgment be docketed in the Superior Court, it will 
be a lien upon the land of the defendant from the time, it was dock- 
eted, and will have a priority over a judgment obtained in court by 
another person against the same defendant at a subsequent time, and 
though an execution be issued on the latter, and the sheriff levies it 
on the land and advertises it for sale, yet, if, before the sale execu- 
tion is issued on a part of the justice's docketed judgments, and is 
placed in the hands of the sheriff, the proceeds of the sale of the 
land must be first applied to the payment of all the justice^s judg* 
ments. Perry v. Morris, 65 — 221. 

The lien on the land of the defendant acquired by a docketed judg- 
ment, shall not be lost in favor of a judgment subsecjuently docketed, 
unless the plaintiff in the latter nike out execution, and give the 
plaintiff in the former twenty days* notified before the day of sale by 
the sheriff, and the plaintiff so noticed, fail to take out execution, 
and put it into the sheriff's hands before the day of sale as is pre- 
scribed in the 19th rule of practice, adopted by the Supreme Court 
at June term, 1869, (63d N. C, 669). Ibid, 

The fact that a judgment docketed in one county is afterwards 
docketed in another, does not deprive it of the lien it had on the 
defendant's land in the first county. Ibid, 

Where a debtor executes a deed in trust to a trustee to secure cer- 
tain debts therein mentioned, and after the registration of the deed, 
a creditor obtains judgment, and has the same duly docketed ; the 
judgment, under the provisions of sections 254 and 503, is a lien 

27 
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upon the equitable estate of the debtor. The lien, thua acquired, 
cannot be enforced by a sale under execution. In order to sell an 
equitable estate, not liable to sale under execution, the plaintiff, in 
the execution, must resort to his action (as formerly, to bill in equ- 
ity,) to ascertain the rights of all parties interested, and to enforce 
his lien. McKeithan v. Walker, 66—95. 

Where a judgment was rendered in one county, and docketed in 
another, proceedings supplementary to execution, should be institu- 
ted in the county in whicn the judgment was rendered, as the action 
is pending in that county until the judgment is satisfied. Hutchin- 
son V. Svmons, 67 — 156. 

The United States Government has an undoubted right to priority 
of payment in case of a general conveyance of his pro^rty by an in- 
solvent, but that right is subject to a prior lien, and if a lien be ac- 
quired by a docketed judgment, it will not be d^eated by a sub- 
sequent assignment, unless the insolvent be thrown into bankruptcy 
by proceedincs commenced within four months thereafter. Hop- 
pock, Glenn & Co. v. Shober, 69 — 158. 

A sheriff is bound to return every process, which comes into his 
hands, not void, with a statement of his action under it; and, if he 
has not completely obeyed it, with a lawful reason for his omission. 
Bryan c. Hubbs, 69—4^8. 

A docketed judgment is a lien upon the lands of the debtor, al- 
though it does not divest the estate out of the debtor, nor does it 
make the land primarily liable for the debt, though the lien exists. 
And where the debtor dies, the land descends to the heirs subject to 
the lien; which lien, however, is subject to the right of the heirs to 
have the debt paid by the personal property, if there is enough for 
that purpose ; if there is not enough to pay the debt, then the land 
may be sold for assets by the administrntor. Murchison v, Williams, 
71—185. 

Before the adoption of the Code, the levy of a senior execution 
on land did not prevent a levy and sale under a junior execution, 
and a purchaser at such sale obtained a good title. The Code has 
constituted a docketed judgment a lien on the real property of the 
judgment debtor, and a purchaser at a sale under a junior docketed 
judgment acquires the estate subject to the lien of any prior dock- 
eted judgment. A judgment obtained before the adoption of the 
Code, if docketed within a reasonable time thereafter, acquired a 
lien upon the real estate of the judgment debtor. Such judgments 
were not prejudiced by the adoption of the Code. Sharpe v, Wil- 
liams, 76—87. 

Where a purchaser at a sale Snder a decree of foreclosure, or a 
purchaser at execution sale, obtains a deed for a tract of land lying 
m two counties, and the mortgage was registered or the judgment 
docketed only in one county : ffdd^ that such deed conveys no title 
as against creditors or purchasers for value, to that part of the land 
lying in the other county. King t?. Portis, 77 — 25. 

XTXth Rule of Pkactice, (68 N. C. 669 )— If any plaintiff 
shall have docketed a judgment, and failed to sue out execution 
against the lands of the defendant, any other plaintiff who has dock- 
eted a judgment, and shall take out execution, may give notice of 
his execution to creditors having prior docketed judgments, which 
shall be served at least twenty days before the day of sale, and any 
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creditor 8o notified, who shall fail to sue oat execution and pat it in 
the hands of the sheriff before the day of sale, shall lose his lien on 
the lands sold, provided that this mle shall not apply to any creditor, 
who cannot take out execution. 

The following section of the Act in regard to justices, originally 
printed as 503 of the Code, is so frequently referred to in the above 
eases that it is deemed advisable, but to print it here, for convenience 
of reference : 

§ 508.— DocKamre Jdsticb'b Judombvt. — A justice of the peace, 
on the demand of a party in whose favor be has rendered a judg- 
ment, sball give a transcript thereof, which may be filed and 
docketed in the office of the Superior Court Clerk of the county, 
where the judgment was rendered. The time of the receipt of the 
transcript by the clerk, shall be noted thereon and entered in the 
docket; and, from that time, the judgment shall be a judgment of 
the Superior Court in all respects. The execution thereon shall be 
issued by the clerk of the Superior Court to the sheriff of the county, 
and shall have the same effect, and be executed in the same manner 
as other executions of the Superior Court. A certified transcript of 
such jud^ent may be filed and docketed in the Superior Court 
Clerk's office of any other county, and with the like effect, in every 
respect, as in the county where the judgment was rendered, e xcept 
that it shall be a lien onlv from the time of filing and docketing 
such transcript. But no justice's judgment for a less sum than twenty- 
five dollars, exclusive of costs, shall be so filed and docketed in the 
office of the clerk of the Superior Court. 
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TITLE XI. 

OF THE EXECUTION OF THB JUDGMENT IN CIVIL GABB8. 

Caufcpter I. TlM ncemittoa* 

Ckapter II* DeftadAat's cUtim tme 1»etCMmMate «»dcr vxmeuUmm 

possession ot land* 
Ckapter HI. Pa -oos cdln gs mmfipBMmmmtmry to exeewtftrnt. 
Ohaptor IT. Pro«sediacs to lay olT exeupCtoms itnder exeewttom, 

CHAPTER 1. 

THE EXECUTION. 



8bc. 2S5. Execution iBsued within 
three years, of coarse. 

256. After three years, to be is- 

sued only by leave of court. 
Leave how obtained. 

257. Judgments— how enforced. 
268. The different kinds of exe- 
cution. 

260. To what counties execution 
may be issued. Execution 
against a married woman. 

250.O Execution under the Act 
of 1871-72, Chap. 74, Sec 1. 

260.6 Returns under Act of 1S71- 
*r2. Chap. 74, Sec. 2. 



Sec 2Se.c Execution issued before 
Act of 1871-72, Ch. 74, valid. 

26B.<f Ameroement of sheriff for 
failure to return. 

260. Execution against the per- 
son—in what cases. 

d6L Form of the execution. 

^62. To be returnable in sixty 
days. 

2KLa Execution returnable (o 
the term of court. 

263. Existing laws relating to 
execution continued, until 
otherwise provided. 



{ 9I55.— Bxeeutlon hmhitd. vrlUUn U&ree years, ot eourse. 

Writs of execution for the enforcement of judgments as 
now used are modifled in conformity to tliis title, and the 
party in whose favor judgment has been heretofore or shall 
hereafter be given, and in case of his death his personal 
representatives duly appointed, may at any time within 
three years after the entry of judgment, proceed to enforce 
the same, as is prescribed by this title. 

The provisions of this title shall apply to existing judg- 
ments except in the cases provided for, by the ordinance 
of the Convention of this State entitled ** An Ordinance 
respecting the Jurisdiction of the Courts of this State," 
ratified fourteenth of March, 1868, which shall be governed 
by the existing law. 

Ross «. Alexander, 65 — 576; Aycock v, Harrison, 71 — 432. 



1 956«— After tKree y^ears, to be Issiied only hy leave of oovrt— leavo 
ho^nr obtaliied. 

After the lapse of three years from the entry of judg- 
ment, an execution can be issued only by leave of the court, 
mpoD motion, with personal Dotice to the adverse party, 
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fiiilesB be be absent or non-resident, or cannot be found to 
make such service, in which case such service may be made 
by publication, or in such other manner as the court shall 
direct. Such leave shall not be pven unless it be estab- 
lished by the oath of the party, or other satisfactory proof, 
that the judgment, or some part thereof, remains unsatisfied 
and due. But the leave shall not be necessary when exe- 
cution has been issued on the judgment within the three 
years next preceding the suing for execution, and returned 
unsatisfied in whole or in part. 

See § 14, «n£0, and cases there eked. 

After a jadgment fixing an executor with assets, and a return of 
nuUa bona on an execution issued thereon, the proper mode to subject 
such executor personaUy, is by motion on notice and not by a civil 
action. McDoweU c, Asbury, 66 — 444. 

The Supreme Court has no power to compel a defendant, by attach- 
ment, to apply money, he is said to possess to the payment of a 
judgment for costs recovered ngainst him by the plaintiff in the court. 
The provisions, in regard to supplemental proceedings, (§ 264 to § 274) 
are only applicable to the Superior Courts. • Phillips <?. Trezevant, 
70—176. 

When a party dies after judgment, the action abates, just as it 
would before iudgment. In such case, notice of a motion to revive, 
must be served on his personal representative. Aycock v. Isler, 71 — 
482. This case was in regard to an action in which judgment was had 
in 1861. Under § 64 of the Code, an action is only abated by order 
of the court. See Moore v. N. C. B, B. Go, , 74 — 528, and other cases 
cited under % 64, ante, 

A judgment, given by a justice of the peace in one county, cannot 
be docketed in another without having been first docketed in the 
county, where it was rendered. McAden f>. Banister, 68 — 478. 

Qutm'e. — Whether a lien created by a levy prior to the docketing 
of a judgment, is continued by virtue of such docketing without 
following it with a venditioni exponas; or whether the issuing of an 
execution on such docketed judgment waives the lien created by the 
levy before docketing? Baldwin «. York, 71 — 468. 

The clerk of the Superior Court is the proper person to hear an 
application to issue an execution upon a judgment of more than three 
years' standing, and not the judge. The execution, in such case, 
must be made returnable to the next term. McKeitliau v, McNeilL 
74—668- 

Where a judgment requires the payment of money, or 
the delivery of real or personal property, tlie same may be 
enforced in those respects by execution, as provided iu this 
Title. Where it requires the performance of any other act, 
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a oertified copy of the jadgment may be served qpoo tbe 
party against whom it is given, or tbe person or officer who 
is required thereby or by law, to obey the same, and his 
obedience thereto enforced. If he refuse, he may be pan- 
ished by the court as for contempt. 

|«S8.— TlM auto e a t kind* at ezActttlon. 

There shall be three kinds of execution; one against the 
y9Jt^ //y property of the judgment debtor; another against his per- 
/^^^^■^^ son ; and the third, for the delivery of the possession of real 
or personal property, or such delivery with damages for 
withholding the same. They shall be deemed the process 
of the court, and shall be subscribed by the clerk, and 
when they are to run out of his county, sealed with the seal 
of his court. 

'i { a59— To wlMt ••antiM «aueiaftton majr be i— me* •axwtlom Against » 



When the execution is against the property of the judg- 
ment debtor, it may be issued to the sheriff of any county 
where the judgment is docketed. When it requires the 
delivery of real or personal property, it must be issued to 
the sheriff of the county where the proj»erty, or some part 
thereof, is situated. Executions may be issued at the same 
time to different counties. 

Beal property adjudged to be sold must be sold in the 
county where it lies, by the sheriff of the county, or by a 
referee appointed by the court for that purpose ; and there- 
upon the sheriff or referee must execute a conveyance to 
the purchaser, which conveyance shall be effectual to pass 
the rights and interests of the parties, adjudged to be sold. 

An execution may issue against a married woman, and 
it shall direct the levy and collection of the amount of the 
judgment against her, from her separate property, and not 
otherwise.' 

I BS«*a-BhcM«tton under tlM Aet •£ 18n'-y»» CJlMpter 74, Heetton 1. 

The judgments of the several courts in this State, shall 
be docketed as now provided by law ; but the executions 



Digitized by VjOOQIC 



THB BXSOUTIOK. 215 

provided in this chapter, and all writs of venditioni eoo^ 
ponaifj and other process for the enforcement of snch jndg* 
inents, shall issne, under seal of the conrt, only from the 
conrt in which the judgment for the enforcement of snch 
execution, other final process, or any of them, may issue, 
was rendered ; and such executions or other final process 
against the property of the defendant or defendants, or any 
one or more of them, may be issued to any county, in which 
such last mentioned judgment may be docketed ; and such 
executions or other final process, may issue to two or more 
counties at the same time, as now provided by law, and exe- 
cutions against the person or persons of the defendant or 
defendants, or any of them, may issue to any one or more 
counties in the State; and the returns ot all such execu- 
tions, or other final process, shall be made to the conrt of 
the county from which the same is issned. 

2 9i59.&— Retvm nnder Act of ISTt-'TA, Cl&apter 74, S«ctloii 9. 

Wlum any such execution shall be returned, as herein 
provided, the return of the sheriff or other oflScer shall 
be noted by the clerk on the execution docket ; and when 
the same shall be returned satisfied, or partially satis- 
tied, it shall be the duty of the clerk of the court to 
which the same is returned, to send a copy of such last 
mentioned return, under his hand, to the clerk of the Su- 
perior Court of each county, in which snch judgment is 
docketed, whose duty it shall be to note such copy in his 
execution docket, opposite said judment, and file said copy 
with the transcript of the docket of said judgment in his 
oflBce. 

1 959.C— BzeouUoiM iMued befbre ih» A«t of 1871-*T$ly Cltapter 74, -valid. 

In all cases where such executions have been, or are now 
issued, either from the court of the county in which such 
judgments were rendered, or from the court of the county 
in which such judgment was docketed, other than that in 
which such judgment was rendered, or from both of such 
last mentioned courts, whether, at the same time or other- 
wise, all sales of property, and all other things made and 
done, and all liabilities and penalties incurred by sheriffs, 
or other oflBcers or persons, under and in pursuance of snch 
last mentioned executions, shall be valid and binding upon 
all such slferiffs, other ofliccrs or persons, to all intents and 
purposes, and to the same extent as if such executions or 
other processes for the enforcement of said judgments had 
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issued in all respects regularly : Provided, nevertheleas, that 
Ruoh execQtioDs or other process, were and are, ia other 
respects than those herein specified, regular and valid. 

I Je99.(l—AiBeroeBMiit of slMriir tor flkUnre ta r»Cvn». 

[Act; of 1871-72, Chapter 74, Section 4.] 

In all cases where any sheriff, or other oflBlcer, shall be 
amerced for failure to make due return of any execution, 
or other writ of process, placed in liis hands, or for any 
default whatsoever in office, and. judgment nw, or other- 
wise, for the penalty or forfeiture, in such case made and 
provided, shall be entered, it shall be sufficient to give such 
sheriff notice, according to law, under the hand of the 
clerk and seal of the court, where such judgment may be 
entered, of a motion for a judgment absolute, or for execu- 
tion, as the case may be, and no other notice, summons or 
suit, shall be necessary to enforce the same ; and such pro- 
ceedings shall be deemed and held in aid of a suit or other 
proceedings already instituted in court. 

If the action be one in which the defendant might have 
been arrested, as provided in section one hundred and forty- 
nine (§ 149) and section one hundred and fifty-one (§ 151), 
an execution against the pei'son of the judgment-debtor may 
be issued to any count}' within the State, after the return 
(rf an execution against his property, unsatisfied in whole 
or in part. But no execution shall issue aa:ainst the person 
of a judgment-debtor, unless an order of arrest has been 
served, as in this act provided, or unless the complaint con- 
tains a statement of facts showing one or more of the causes 
of arrest required by section one hundred and forty-nine 

(§ 149)- 

Where a docketed judgment is relied on as authority for an arrest 
of the person by issue of execution thereunder, it is necessary that 
the affidavit and order of arrest, of the magistrate should be docketed 
with the judgment McAden «. Banister, 63 — 478. 

The -clerk cannot hear parol evidence of an order of arrest, having 
been issued by a justice of the peace of another county. Ihid, 

When there has been an order of arrest on the ground of conceal- 
ment of property with intent to defraud his creditors, and the fraud 
IS denied by the answer, and the following entry of judgment is 
made. **By consent judgment for tlie debt only.; issue of frand not . 
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tried." JEMd^ that the defendant was entitled to a discharge. 
Caflin V. Underwood, 75 — 485. 

When a defendant has been arrested under. a proTisional order, 
upon a charge of concealment of his property, and denies snch fraud, 
and afterwuds, by consent, judgment is entered for the debt only, 
and the issue of fraud is not tried, execution cannot issue against his 
person. Caflin v. Underwood, 75 — 485. 

( 961.— Fonoi of tlie ezeeution. 

[Amended by Acts of 1868-*69, Chapter 148, Section 1.] 

The execution must be directed to the sheriflF, or coroner 
when the sheriff is a party or interested, subscribed by the 
clerk of the court, and must intelligibly refer to the judg- 
ment, stating the county where the judgment-roll or tran- 
script is filed, the names of the parties, the amount of the 
judgment, if it be for money, and the amount actnally due 
thereon, and the time of docketing in the county to which 
the execution is issued, and shall require the oflScer sub- 
stantially as follows : 

1. If it be against the property of the judgment debtor, 
it shall require the oflScer to satisfy the judgment out of 
the personal property of such debtor; and if suflScient per- 
sonal property cannot be found, out of the real property 
belonging to him on the day when the judgment was dock- 
eted in the county, or at any time thereafter, but no execu- 
tion against the property of a judgment debtor, shall be a 
lien on the personal property of such debtor, as against 
any bona fide purchaser from him for value, or as against 
any other execution, except from the levy thereof. 

Phillips «. Trezevant, 70—176 ; Harris 0. Ricks, 68—658. See these 
cases as cited under previous sections of this chapter. 

2. If it be against real or personal property in the hands 
of personal representatives, heirs, devisees, legatees, tenants 
of real property or trustees, it shall require the oflScer to 
satisfy the judgment out of such property. 

g. If it be against the person of such judgment-debtor^ 
it shall require the oflScer to arrest such debtor, and com- 
mit him to the jail of the county until he shall pay the 
judgment or be discharged according to law. 
28 
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4. K it be for the delivery of the possession of real or 
personal property, it shall require the officer to deliver the 
possession of the same, particularly describing it, to the 
parties entitled thereto, and may at the same time require 
the officer to satisfy any costs, damages, or rents or profits 
recovered by the same judgment, out of the personal prop- 
erty of the party against whom it was rendered, and the 
value of the property for which the judgment was recov- 
ered, to be specified therein ; if a delivery thereof cannot 
be had, and if sufficient personal property cannot be 
^ found, then out of the real property belonging to him 
on the day when the judgment was docketed, or at any 
time thereafter, and shall in that respect be deemed an ex- 
ecution against property. 

Grier v. Rhyne, 69—346. 

It is the modem practice under a writ of possession, for the plain- 
tiff to point out to the sheriff, at his peril, the land recoyered, and 
the sheriff puts him in accordingly. «Johnson v, Nevill, 65 — 677. 

I JMKI.— To be retmriable In alxtjr dmym* 

The execution shall be returnable within sixty days, after 
its receipt by the officer, to the clerk with whom the record 
of judgment is filed. 

This section, together with namerous other provisions, now ap- 
plies only to the execution in special proceedings. 

2 96J9.a— Bxeontioii retiinukble to the term of tbe ooivrt. 

All executions issued, or judgments in civil actions, 
shall be tested as of the term next before the day on which 
they issued, and shall be returnable to the term of the 
court next after that from which they bear test ; and all 
executions now in the hands of any sheriff, issued from any 
Superior Court, shall be returned to the next term of said 
court. 

The Act of Assembly, 1870-71, Chapter 42, by which executions 
issued on judgments in civil actions, are required to be tested as of 
the term next i>efore the day on which they are issued, is merely direc- 
tory, and its omission does not vitiate the process. Bryan v, Hubbs, 
69—428. 
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} 9l63«~^Bxkitliiif laws wihiting to ezeewtlon contlmiMl, until otherwise 
proTided fbr. 

Until otherwise provided by the legislature, the exist- 
ing provisions of law, not in conflict with this chapter, re- 
lating to executions and their incidents, the property liable 
to sale on execution, the sale and redemption thereof, the 
powers and rights of officers, their duties therein, and the 
proceedings to enforce those duties, and the liability of 
their sureties, shall apply to the executions prescribed by 
this chapter. 

A proceeding to make a judgment niii absolute must be com-y'4^^ 
menced by a summons. This section, it is true, continues in force • ^ 

previous laws respecting the liability of sheriffs on executions aud ^*' ''^ * 
the proceedings to enforce them, when not inconsistent with the Code, 
as does also § 254 ; but § 862 abolishes the writ of scire facias^ making 
no exception to cover such cases. Thompson v. Berry, 64 — 79. 

Biabaequent BSiiAetmeAts* 

Chapter 287, of the Acts of 1868-'69, establishing days and places 
for the sale of property, under execution, repealed : 

1st. 80 much of sections 14 and 16 of chapter 45 of the Rev. Code, 
as related to the sale of land and slaves under execution. 

2d. 80 much of § 268 of the Code of Civil Procedure, as related to 
days of sale. 

8d. Section 2 of the Act of August 24th, 1866, ** regulating the 
sale of land under execution.'^ 

4th. All private acts allowing sale of land under execution at other 
times or places than those mentioned in said Act. 

It provided (1) that all real property sold under execution or by 
virtue of an order of court should be sold at the court-house of the 
county in which the same, or some part thereof was situated ; (2) 
That the sale should be during the first three days of the term of the 
Superior Court, or on the first Monday in a month. (8) That the 
sheriff might postpone the sale from day to day, not more than six 
days. (4) That real property should not be sold until the same should 
have been advertised for thirty days at the court-house door, and 
three other public places in the county ; or, by advertisement once a 
week for four weeks, in a newspaper published in the county, and 
(5) That the sheriff should serve a copy of the advertisement on the 
aefendant, if within the county, and if not, mail the same to his last 
known address. 

Chapter 215. of the Acts, 1869-^70, amended section 8 of the above 
act, by providing that the sale should be during the first three days 
of the term of the Superior Court, or, on the first Saturday in a month, 
and, on the Monday and Tuesday next succeeding such Saturday. 

Chapter 7, of the Acts of 1878-74, cured defects in executions 
made returnable in sixty days, which were issued after the ratifica- 
tion of the **Act suspending the Code," March 22d, 1869, and before 
the passage of the last named act. 
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Chapter 206, of the Acts of 1874-^75, repealed and amended the 
foregoing acts, so as to provide, that such sales should be on the first 
Monday m each and every month, except^ the months of the Superior 
Courts^ and that in such months sach sales should be on the first 
three days of the terms of said court. 

Chapter 216, of the Act« of 1876-*77, repeals sections seven and 
eight of Chapter 287 of the Acts of 1968-^69. and Chapter 206 of the 
Acts of 1874-^75, and all other laws and clauses of laws in conflict 
with provisions, and then enacts: 

Clutptor »1«, Aeto of 18T6->T7. 

Sec. 2. That Bheriffs and other public oflScers selling 
real estate under execution, shall sell the same at the court 
house of the county in which the property, or some part 
thereof, is situate, on the first Monday in every month, ex- 
cept the month in which the Superior Court is held there- 
in ; then the sale shall be made during the first three days 
of the court. 

Sec. 3. That any oflScer or other person selling real estate 
under the order of any court of this State, shall sell the 
same at the place named in the order, but if no place be 
named therein, the same shall be made at the time and 
place provided in section 2 of this act, for sale under exe- 
cution. 

Sec. 4. That sheriffs and other public officers may sell 
personal property on any day except Sunday, after adver- 
tising the same for ten full days previous to the day of sale, 
by posting notices of the sale at the court-house door, and 
at three other public places in the county. 

Sec. 5. That all sales of property heretofore made by 
sheriffs, and other persons having authority to make the 
same, so far as tne time and place are concerned, are 
hereby declared to be valid, as much so as if such sales had 
been made at the times and places as provided by law. 
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CHAPTER n. 

DEFENDANTS CLAIM FOR BETTERMENTS UNDER EXEdJION FOR 
POSSESSION OF LAND. 



Sec. 263.a Defendant allowed for im.- 

provements in action to 

recover land. 
268.d Jury to assess damages and 

estimate coanter^aifn. 
268.0 Defendant liable for rental 

only for three years. 
2B8.d How improvements to be 

valued. 
263.« Rental for more than three 

years may be allowed to 

balance counter-claim. 
263;/ Verdict may be for plaintiff 

or defendant. 
288.fr Verdict for defendant a lien 

on the land. 
268.A Tenant for life may recover 

of remainder-man. 



Sec. 263.{ Does not apply to aflnitt>y 
a mortgagee against his 
mortgagor. 

268J Value of plaintiff *s estate 
may be ascertained. 

268J(; How value of plain tiff's es- 
tate to be estimated. 

268.2 Plaintiff may relinquish 
his estate at the ascer- 
tained value, 

268.m Land bound for value of 
plaintiff's estate. 

263.n When plaintiff is under 
disability. 

268.0 Defendant may recover on 
a subsequent eviction. 



i M3«a— Deftndant allovred for improTements Inaction to reeover land. 

[Acts of 1^1— '72, CSiapter 1^, Section L.] 

Any defendanJ; against whom a judgment shall be ren- 
dered for land, may, at any time before the execution of 
such judgment, present a petition to the court rendering 
the same, stating that he or those under whom he claims 
while holding the premises under a title believed by him 
or them to be good have made permanent improvements 
thereon, and praying that he may be allowed for the same, 
over and above the value of the use and occupation of such 
land ; and thereupon tlie court may, if satisfied of the prob- 
able truth of the allegation, suspend the execution of such 
judgment and impannel a jury to assess the damages of the 
plaintiflF and the allowance to the defendant for such im- 
provements. 

Although a parol contract to convey land is void by our statute of 
frauds, yet, if the vendee relying thereupon pays the purchase money, 
and makes improvements, he cannot be ousted until the vendor re- 
pays the purchaise money, and makes compensation for the value of 
the improvements. Tnerefore^ upon the trial of an action for the 
recovery of land, for the purpose of supporting the equitable eormUr- 
daim of the defendant, evidence is adnussable to show : That A exe- 
cuted a deed to the defendant for the lo€U» in quo, and that at the 
time of executing said deed. A, the plaintiff, and the defendant^ both 
believed that A held the legal title thereto, in trust for the plaintiff; 
that the plaintiff sold the land, received the purchase money, and 
directed the land to be conveyed to the defendant; and that the de- 
fendant entered upon and improved the land, with the consent and 
approval of the plaintiff: it is also admissable to prove the value of 
the improeementi. Daniel v. Grumpier, 76 — 184. 
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This act does not apply to tenants in common. The object of the 
act was to introduce into the law of North Carolina an equity in favor 
of one, who has purchased lands, and in the belief that he has ac- 
quired a good title thereto, has made lasting improvements, com- 
monly called betterments. It is an equity unknown in England, but 
it has long been accepted in the New England States and some oth- 
ers, that, upon eviction by the true owner, such an occupier is en- 
titled to an allowance for improvements. Pope o. Whitehead, 68 — 191. 

{ iHiS^b—JfMrf to ■■■»■■ damages and cstiinato •onntor-cIaliB. 

[Acta of 1871-72, Chapter 147, Section 2.] 

The jary in asseBsiug such damages shall estimate against 
the defendant the clear annual value of the premises 
during the time he was in possession thereof, (exclusive of 
the use by the tenant of the improvements thereon made 
by himself or those under whom he claims) and also the 
damages for waste or other injury to the premises commit- 
ted by the defendant. 

In stating an account of the rents and profits of real estate, the de 
fendants should be credited with the enhanced value of the property 
on account of such repairs as he may have macTe, and not wiw the 
custtial cost of such repairs. Wetherell v. Gorman, 74 — 603. 

When a defendant is credited with such repairs, he should be 
charged with the actual rent received after they were made, though 
it was greatly enhanced by such improvements. lUd, 

1 363*<>— DeAndant UaMLe for rental oiil|r fbr tbree j-ears* 

[Acts of 1871-'72, Chapter 147, Section 3.] 

The defendant shall not be liable for such annual value 
for any longer time than three years before the suit, or for 
damages for any such waste or other injury done before 
said three years, unless when he claims for improvements 
as aforesaid. 

{ fW3*(l—H.O'w improvements to be iralmed. 

[Acts of 1871-72, Chapter 147, Section 4.] 

If the jury shall be satisfied that the defendant, or those 
under whom he claims, made on the premises, at a time 
when there was reason to believe the title good under 
which he or they were holding the said premises, perma- 
nent and valuable improvements, they shall estimate in his 
favor the value of such improvements as were so made be- 
fore notice in writing of the title under which the plaintiff 
claims, not exceeding the amount actually expended in 
making them, and not exceeding the amount to which the 
value of the premises is actually increased thereby, at the 
time of the assessment. 
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{ 963.e— Rental Unt w»mw thmm Hut— y«M« bm^j be allwweA to baluMe 
connter-^laim. 

[Acts of 1871-72, Chapter 1-17, Section 5.] 

If the sum estimated for the iraprovemente exceed the 
damages estimated by the jury against the defendant as 
aforesaid, they sliall then estimate against him for any time 
before the said three years, the rents and profits accrued 
against or damages for waste or other injury done by him 
or those under whom he claims, so far as may be necessary 
to balance his claim for improvements, but in such case he 
shall not be liable for the excess, if any, of sach rents and 
profils or damages beyond the value of the improvements. 

2 963^— Vecdlet mmy be fbr plalnttlT er deiiBiacUnt. 

[Acts of 1871-'72, Chapter 147, Section 6.] 

After offsetting the damages assessed for the plaintiff, 
and the allowances to the defendant for the improvements, 
if any, the jury shall find a verdict for the balance for the 
plaintiff or defendant, as the case may be, and judgment 
shall be entered therefor according to the verdict. 

2 $l63.£r— Verdict tor deAndant a lien on the land. 

lActe of 1871-72, Chapter 1^. Section 7.] 

Any such balance due to the defendant shall constitute 
a lien upon the land recovered by the plaintiff until the 
same shall be paid. 

{ 963.\— Tenant fbr lift BMkj' recover ot remaindei^man. 

[Acts of 1871-72, Chapter 147, Section 8.] 

If the plaintiff claim only an estate for life in the land 
recovered and pay any sum allowed to the defendant for im- 
provements, he, or his personal representative, may recover 
at the determination of his estate from the remainderman 
or reversioner, the value of the said improvements as they 
then exist, not exceeding the amount as paid by him, and 
shall have a lien therefor on the premises in like manner 
as if they had been mortgaged for the payment thereof, 
and may keep possession of said premises until it be paid, 

2 M3.i— Daes not applj- to a rait bj* a nftortgasee against liis naortcagor* 

[Acts of 1871-72, Chapter 1^, Section 9.] 

Nothing herein shall extend or apply to any suit brought 
by a mortgagee or his heirs or assigns, against a mortgagor 
or his heirs or assigns, for the recovery of the mortgaged 
premises. 
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I «6S,f-Via«e or plalmtur»s Mteto may b« aMertatiMd, 

[Acts of 1871-72, Chapter l^T, Section 10.] 

When the defendant shall claim allowance for improve- 
ments, the plaintiff may, by entry on the record, require 
that the valne of his estate in the premises, withoat the im- 
provements, shall be ascertained. 

gaea^ik— How iralwe or pUlnttlTs estate to be estimated. 

[Acts of 1871-*72. Chapter 147, Section IL] 

The value of the premises in such cas6 shall be estimated 
as it would have been at the time of the enquiry, if no 
such improvements had been made on the premises by the 
tenant or any person under whom he claims, and shall be 
ascertained in the manner hereinbefore provided, for esti- 
mating the value of improvements. 

1 9A3•^-Plalntur may reUnqnUM Mis eflitate at tike aMsertalned iral«e. 

[Acts of lS71-*72, Chapter W, Section 12.] 

The plaintiff in such case, if judgment is rendered for 
him may, at any time during the san^e term, or before 
judgment is rendered on the assessment of the value of the 
improvements, in person, or by his attorney in the cause, 
enter on the recora his election to relinquish his estate in 
the premises to the defendant at the value as ascertained, 
and the defendant shall thenceforth hold all the estate that 
that the plaintiff had therein at the commencement of the 
suit : Provided, He pay therefor the said value, with in- 
terest, in the manner in which the court may order it to be 
paid. 

4963.tn^Itfaiftd boiiBd fbr -valne of platntilPe estate. 

[Acts of 1871-72, Chapter 147, Section 13.] 

The payments shall be made to the plaintiff, or into court 
for his use, and the land shall be bound therefor, and if the 
defendant fail to make the said payments withiii or at the 
times limited therefor respectively, the court may order 
the land to be sold and the proceeds applied to the pay- 
ment of said value and interest, and the surplus, if any, 
to be paid to the defendant ; but if the said net proceeds 
be insufficient to satisfy the said value and interest, the de- 
fendant shall not be bound for the deficiency. 

1 963.n-imM(ii plalntur Is Wider dtsabUitjr. 

[Acts of 1871-72, Ghap^r 147, Section 14.] , 

If a party by or for whom the land is cl aimed in the suit 
be Sk feme covert^ minor, or insane, such value shall be 
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deemed to be real estate, and be disposed of as the court 
may consider proper for the benefit of the persons inter- 
ested therein. 

i MS^o— Deftadaat wnkmy vee^Twr on a mlww q— n t rrtctUm. 

[Acts of 1871-'72, Chapter 147, BeoUoD 15.] * 

If the defendant or his heirs or assigns shall, after the 
premibes are so relinqnished to him, be evicted thereof by 
force of any better title than that of the original plaintiff, 
the person so evicted may recover from sucn plaintiff or 
his representatives, the amount so paid for the premises, as 
so much money had and received by such plaintiff in his 
life time for the use of such person, with lawful interest 
thereon from the time of such payment. 

CHAPTER III. 

PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 



8«a 264. Order tor discovery of prop- 
erty—examination of judg- 
ment debtor, Ao. 

266. Any debtor may pay execu- 

tion against his creditor. 
260. Examination of debtors of 
judgment debtor, or of 
those having property be- 
longing to him— joint debt- 
ors. 

267. Witness required to testify. 

268. Compelling party or wit- 

nesses to attend. 



Skc. 260. What property may be or- 
dered to be applied to the 
execution. 

270. Judge may appoint receiver, 
and forbid transfer, Ac, or 
property— order, Ac. 

2n. Proceedings upon claim of 
another party to property, 
or on denial of fndebtea- 
ness to judgment debtor. 

272. Reference by judge. 

278. Costs of proceeding. 

274. Dlsoblenoe of other— how 
punished. 



g aot . Order fbr discovery mt property, ezanstnAtlon ot Judipnent 



[Amended by Section 2, Chapter 96, Acts of 1868-'60.] 

1. When an execntion against property of the jndpr- 
ment debtor, or any one of several debtors in the same 
judgment issued to the sheriff of the county where he re- 
sides or has a place of business, or if he do not reside in 
the State, to the sheriff of the county where a judgment- 
roll or a transcript of a justice's judgment is filed, is re- 
turned un8atisfi<*d, in whole or in part, the judgment cred- 
itor, at any time after such retnrn made, is entitled to an 
order from the court to which the execution is returned, or 
from the judge thereof, requiring such debtor td appear 
and answer concerning his property, before such court or 
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judffe, at a time and place specified in the order, within the 
county to which the execution was issued. 

Under this § 264 and § 266, there is a distinction made in the 
requirements for proceedings supplementary to execution, where the 
execution is returned unsatisfied, and where the execution is issued, 
but before its return ; in the former case, an affidavit that the execu- 
tion has been returned unsatisfied^ and that the defendant has prop- 
erty, or chosesin action, which ought to be subjected, is sufficient to 
warrant tiie proceedings ; in the latter, the affidavit should show that 
the debtor has no property, which can be reached by execution, and 
that he has property, or cJioses in action, which he unjustly refuses 
to apply to the satisfaction of the judgment. Hutchinson v. Svmons. 
67—156. 

The purpose of sections 264 and 266, was to give a remedy by 
** Proceedings Supplementary to Execution," to a plaintiff, only in 
case the defendant had no known property liable to execution, or to 
what is in the nature of execution, proceedings to enforce a sale to 
satisfy the debt. McKeithan v. Walker, 66 — 95. 

Supplemental proceedings may be commenced before the sale of 
the property levied upon, on affidavit, or other proof of its insuffi- 
cient value. But no final order can be made, appropriating to the 
creditor any property discovered, until the property previously levied 
on has been exhausted. Ibid. 

Upon the death of a non-resident intestate, leaving assets in this 
State, they are to be applied to the payment of the claims of his resi- 
dent creditors, if there be any such, in the order prescribed by our 
law, and not by that of his domicil. Such assets are to be collected 
by an administrator appointe here, and not by the creditors. The 
*' Supplemental proceedings" do not apply to such a case, but are 
intended to supply the place of the former proceedings in equity^ 
where relief was given after a creditor had recovered a judgment at 
law^ and was unable to obtain satisfaction under further /!^af process. 
Where one who is charged in supplemental proceedings as holding 
property, belonging to a judgment debtor, claims such property as 
his own, the question cannot be decided in the course of such pro- 
ceedings, but must be settled by an action, Carson v. Gates, 64— 115. 

2. After the issuing of an execution against property, 
and upon proof by affidavit, of a party or otherwise, to 
the satisfaction of the court, or a judge thereof, that 
any judgment debtor, residing in the judicial district where 
such judge or officer resides, has property which he un- 
justly refuses to apply towards the satisfaction of the judg- 
ment, such court or judge may, by an order, require the 
judgment debtor to appear at a specitied time and place, 
to answer concerning the same ; and such proceedings may 
thereupon be had for the application of the property of the 
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judgment debtor towards the satisfaction of the judgment, 
as are provided upon the return of an execution. 

The purpose of the Code was, to give proceedings supplementary 
to execution, only in case the debtor has no property liable to execu- 
tion, or to what is in the nature of the execution, to-wit: proceed- 
ings to enforce a sale. Hutchinson v. Symons, 67 — 156. 

Where a judgment was rendered in one county, and docketed in 
another, proceedings supplementary to execution should be instituted 
in the county in which the judgment was rendered, as the action is 
pending in that county until the judgment is satisfied. Ihuf. 

3. On an examination under this section, either party 
may examine witnesses in his behalf, and the judgment 
debtor may be examined, in the same maimer as a witness. 

4. Instead of the order requirin<y the attendance of the 
judgment debtor, the judge may, upon proof by affida- 
vit or otherwise, to his satisfaction, that there is danger of 
the debtor's leaving the State, or concealing himself, and 
that there is reason to believe he has property which he 
unjustly refuses to apply to such judgment^ issue a warrant 
requiring the sheriflFof any county where such debtor may 
be, to arrest him and bring him before such judge. Upon 
being brought before the judge, he may be examined on 
oath, and, if it then appears that there is danger of the 
debtor leaving the State, and that ho has property which 
he has unjustly refused to apply to such judgment, ordered 
to enter into an undertaking, with one or more sureties, 
that he will, from time to time, attend before the judge as 
he shall direct, and that he will not, during the pendency 
of the proceedings, dispose of any property not exempt 
from execution. In default of entering into such under- 
taking, he may be committed to prison by warrant of the 
judge, as for contempt. 

5. No person shall, on examination pui*suant to this 
chapter, be excused from answering any question on the 
ground that his examination will tend to convict him of the 
commission of a fraud ; but his answers shall not be used 
as evidence against him in any criminal proceeding or pros- 
ecution. Nor shall he be excused from answering any 
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question, on the ground that he has, before the examina- 
tion, executed any conveyance, assignment or transfer of 
his property for any purpose, but his answer shall not be 
used as evidence against him in any criminal proceeding or 
prosecution. 

In Perry v. Bank of New Bertie^ 70-809, there is a discussion of the 
5th paragraph of this section, as establishing by analogy, the time 
when a hen attaehes to the debt due a judgment debtor assigned by 
him in discharge of a judgment. 

For a general discussion touching the provisions of this section 
with«)ut specific adjudication of important points, which may be 
eliminated by a synopsis, see Hogan v, Kirkland, 64 — 250. 

The provisions of this and the following sections do not apply to 
judgments rendered in the Supreme Court, until they are entered in 
the Superior Court by a proper order. Phillips t>. Trezevant, 70 — 170. 

That judgment creditor who first institutes supplemental proceed- 
ings, is entitled to priority of lien thereunder, unless he lose such 
right by a failure to pursue his remedy with diligence. Parks «. 
Sprinkle, 64—687. 

Qucere. — Whether, under this and the following sections of this 
chapter, there may not be a sufficient means of enK>rcing judgments 
against corporations in cases formerly requiring the pecuhar remedy 
of mandamxuf Winslow «. Com'rs of Perquimans Co., 64 — 218.a • 

The right of a landlord to the part of a crop, is a mere chose in 
action^ which a creditor may, perhaps, make available under supple- 



a It is very strange that the attention of the oonrt has never been called, 
in any of this class of cases, to the very broad and comprehensive provisions 
of 22S7, by which every Judgment which requires the performance of any 
particular act on the part of the person against whom it is rendered, becomes 
self-executing, like the the order in mandamus, and may be enforced by a 
contempt. It is evident that there was no necessity for any distinction or 
variation of the civil action in those cases formerly remedied by mandamms 
until the Act of 1868-*09, requiring summons to be returned to the term. The 
Judgment, in the civil action, may reach every remedy administered either 
at law or in equity under the former system. Proceedings, In mandamus^ are 
now regulated in some respects by the Act of 1971-72, Chapter 75. 

In other respects, it seems to be the later inclination of the court, to hold 
that they aregoverned by the law and practice existing before the Code. After 
a very careful study of this question in several Important cases, I incline to 
the opinion that the earlier view of the court was the correct one, and that 
proceedings, in mandamus, are properly governed by the Code, except where 
modified by the Act of 1871-72, Chapter 76. 

The only difference of any moment Is, that by following the Code many 
of the Immaterial niceties of the oonamoa-law practice, in such cases, are 
avoided, and all the substantial benefits secured i^ith equal certainty. For 
instance, instead of tak Ing what was termed a peremptory mandamus againai 
a board of county commissioners, requiring them to levy a tax to pay a debt 
ascertained by Judgment, and make their return thereunder, it seems to me 
quite sufficient and much more convenient, to take a Judgment command- 
ing the acts required* and if they be not performed within the time limited 
to move for attaotiment for a contempt under section 257. 
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viental proceedings, but his execution ffiyes him no right to separate 
apart of the crop, as such rental and then levy on and sell the same. 
Walston V. Bryan, 64—764. 

This section is discussed and oongtr u ed at some length, in connec- 
tion with §§ 265 and 260, in H&wey v. MUler, 67—459, In this case, 
the court decide that the provisions of § 264 and $ 266 apply to cases 
in which there may be either one or seteral judgment-debtors, but 
that § 265, only applies, in cases, where there is but one judgment- 
debtor. In other words, if the iudgment be against A, and D is hh 
debtor, he may dischaige his debt by pacing over to the sheriff; but 
if the judgment be against A, B and C, jointly and severally liable, 
and D owee them all, he cannot discharge himself by paying over to 
the sheriff. The distinction is very fine, and has the appearance of 
being strained, but the court say that it is important. 

Those creditors only, are entitled to the beneft of Supplemental 
Proceedings, who bring themselves within the provisions of the stat- 
ute, by instituting such proceedings. Therrfore, where A obtained 
a judgment, and alone instituted supplemental proceedings against 
B, and a receiver was appointed, and before he filed his bond, B paid 
off the judgment, and the receiver, having afterwards filed the requi- 
site bond, brought suit against one C: Ildd, that, by the payment of 
the judgment by B, the receiver was functus officiio; and that it was 
error in the court below to allow the pleadings to be so amended as 
to make other creditors parties plaintiff. Righton v, Pru.ien, 73 — 61. 

I Mdr— Anj- debtor majr pay exceutton afBainst bis creditor. 

After the issuing of execution against property, any per- 
son indebted to the judgment debtor may pay to the sheriff 
the amount of his debt, or so much thereof as shall be 
necessary to satisfy the execution ; and the sheriff's receipt 
shall be a sntlicient discharge for the amount so paid. 

See Paries v. Sprinkle, U—Qd7;Ebwey v. Miller^ 67—459; PhiUips 
V. Trezevant, 70— 176, and Righton v. Pruden, 78—61, as cited under 
the preceding section. 

This chapter of the Code does not take away, but rather confirms 
and extends the power previously existing and exercised, to hold the 
funds paid into a court in satisfaction of a judgment in favor of a 
judgment-debtor, liable for his office costs, in another case. Clerk's 
Office V. Bank of Cape Fear, 66—214. 

I ?Wa.— Kraminatton of debtors of Judgment debtor, or of tboae ha-rliiflp 
property belonn^liiif'to blm— Joint debtors. 

1 Amended by Acts of 1868-*6e, Chapter 79, Section 2, Aot8 of 1868-*60, Chapter 
148, SeoUon 4, and Acts of 1870-71, Chapter 245, Hection L] 

After the issaiiig or return of an execution against prop- 
erty of the judgment debtor, or any one of several debtors 
in the same judgment, and upon affidavit that any person 
or corporation has property of such judgment debtor, or is 
indebted to him in an amount exceeding ten dollars, the 
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court or judge may, by an order, require such person or 
corporation, or any oflScer or member thereof, to appear at 
a specified time and place, and answer concerning the 
same. The court or judge may also, in his discretion, re- 
quire notice of such proceeding to be given to any party 
to the action, in such manner as may seem to him proper. 
The proceedings mentioned in tliis section and in sec- 
tion two hundred and sixty-four (§ 264), may be taken 
upon the return of an execution unsatisfied, issued upon a 
judgment recovered in an action against joint debtors, in 
which some of the defendants have not been served with 
the summons by which said action was commenced, so far 
a8 relates to the joint property of such debtors ; and all 
actions by creditors to obtain satisfaction of judgments out 
of the property of joint debtors are maintainable in the like 
manner and to the like effect. These provisions shall ap- 
ply to all proceedings and actions now pending, and thobc 
terminated by final judgment or decree. 

See Pt»rJc8 v. Sprinkle, 64—687; McKeithan v. Walker, 66—95; 
Howey v. MiUer, 67 — 459 ; Hutchinson v. Symona, 67 — 156 ; Perry v. 
Bank of New Berne, 70—809; Phillips v. Treeevant, 70—176; Rightm 
y. Pniden, 78 — 61, as cited ander $ 264, ante. 

A married woman, who received a bond given for part of the pur- 
chase money of her husband^s land, as in lieu of possible dower 
therein, may be compelled to surrender it for the use of a creditor 
proceeding under this chapter. Sutton v. Askew, 66 — 172. 

The Superior Courts hav) jurisdiction to hear and determine an 
action instituted by a creditor of a lunatic, for the recovery of a debt 
contracted prior to the lunacy. In such case, where the judge, in 
the court below, dismissed proceedings supplementary to execution : 
HMy to be error. Blake «. Respass, 77 — 198. 

I MT.— "WltiMMM required to testify. 

Witnesses way be required to appear and testify on any 
proceedings under this chapter, in the same manner as upon 
the trial of an issae. 

} 968.— Compellinif pmrtj or witneeeei to attemd. 

[Amended by Acta of 1870-71, Chapter 215, Section 1.] 

The party or witnesses may be required to attend before 
the court or judge, or before a referee appointed by the 
court or judge ; if before a referee, the examination shall 
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be taken by the referee, and certified to the court or judge. 
All examinations and answers before a court or judge or 
referee, under this chapter, shall be on oath, except that 
when a corporation answers, the answer shall be on the 
oath of an oflScer thereof. 

Supplemental Proceedinffs should be instituted in the county where 
the judgment was rendered, but the place designated where the d«- 
fendant shall appear, and answer, should be within the county where 
the defendant resides. Hasty v, Simpson, 77 — 69. 

^JMIO.— VThAt propertjr majr be erdered to be applied to tlie exeontion. 

[Amended by Acts of 1870-71, Chapter 245, Section 1.] 

The court or judge noay order any property of the judg- 
ment debtor, not exempt from execution, in the hands either 
of himself or any other person, or due to the judgment 
debtor, to be applied towards the satisfaction of the judg- 
ment; except that the earnings of the debtor for his per- 
sonal services, at any time within sixty days next preced- 
ing tiie order, cannot be so applied when it is made to ap. 
pear, by the debtor's affidavit or otherwise, that such earn- 
ings are necessary for the use of a family supported wholly 
or partly by his labor. 

iidlO, — Judfije may appoint reoelver and problblt transHSrar, A«., ot 
property. Order, Ae, 

[Amended by Section 1, Chapter 245, Acts of 1870-71.] 

The court or judge may also, by order, appoint a re- 
ceiver of the property of the judgment debtor, in the same 
manner and with the like authority as if the appointment 
was made by the court according to section two hundred 
and fifteen (§ 215). But before the appointment of such 
receiver, the court or judge shall ascertain, if practicable, 
by the oath of the party or otherwise, whether any other 
supplementary proceedings are pending against the judg- 
ment debtor, and if such proceedings are so pending, the 
plaintiff therein shall have notice to appear before him, 
and shall likewise have notice of all subsequent proceed- 
ings in relation to said receivership. No more than one 
receiver of the property of a judgment debtor shall be ap- 
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pointed. The conrt or jndge may also, by order, forbid a 
transfer or other disposition of the property of the jndg- 
nnenft debtor not exempt froni execution, and any interfer- 
ence therewith. 

Whenever the conrt or jndge shall grant an order for the 
appointment of a receiver of the property of the judg- 
ment debtor, the same shall be filed in the office of the 
Clerk of the Snpprior Ck)uirt of the cowirty where the jwdsr- 
raent-roll in the action or transcript from justice's judg- 
ment, upon which the proceedings are taken, is filed ; and 
the clerk shall record the order in a.book to be kept for that 
purpose in his office, to be called " Book of orders appoint- 
ing receivers of judgment debtors," and shall note the time 
at the filing of said order therein. A certified copy of 
said order shall be delivered to the receiver named therein, 
and he shall be vested with the property and effects of the 
judgment debtor from the time of the filing and recording 
of the order as aforesaid. The receiver of the judgment 
debtor shall be subject to the direction and control of the 
court in which the judgment was obtained upon which tiie 
proceedings are founded. 

But before he shall be vested with any real property of 
such judgment debtor, a certified copy of said order shall 
also be filed and recorded on the execution docket, in the 
office of the Clerk of the Superior Court of the county in 
which any real estate of such judgment debtor, sought to 
be eflfected by such order, is situated, and also in the office 
of the Clerk of the Superior Court of the county in which 
such judgment debtor resides. 

See the Ac* of 1876-77, Chapter 228, Sections 1 and 2, which are 
printed as §§ 188a and 1886, page 151, ante^ in regard to the appoint- 
ment of receivers, since the Act establishing the rotation of judges. 

See, also, $ 115, ante, and cases there cited. 

In proceedings supplementary to execution, if the judgment debtor 
dies before the appointment of a receiver, or before the order of such 
appointment is filed in the office of the clerk of the Superior Court, 
the property and effects of such judgment debtor do not Test in the 
receiTer, nor has the jud^ent creditor any lien thereon, as against 
the administrator of the judgment debtor. Rankin v. Minor, 72 — 424. 

The clerk has no jurisdiction to appoint a receiver. Parks t . 
Sprinkle, 64—687. 
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fsm.— Pro«Mdl»igs upon elAlm mt anoflMr p«it|r to property-, •r^M 
dcnlAl of UideMedncM to Jitdipmcnt debtor. 

[Amended by Acts of 1970-71, Chapter 245, Section l.J 

If it appear that a person or corporation alleged to have 

property of the judgment debtor, or indebted to him, claims 

an interest in the property adverse to him, or denies the 

debt, such interest or debt shall be recoverable only in an 

action against such person or corporation by the receiver; 

but the court or judge may, by order, forbid a transfer or' 

other disposition of such property or interest, till a suflS- 

cient opportunity be given to the receiver to commence the 

action, and prosecute the same to judgment and execution ; 

but such order may be modified or dissolved by the court 

or judge granting the same, at any time, on such security 

as he shall direct. 

Husband and wife, in 1869, contracted to sell the land, devised to 
the wife in 1855, and jointly covenanted to make title when the pur- 
chase money was paid, the purchaser giving bonds payable to the 
husband alone for the purchase money: Hdd^ to be error in the court 
below, to condemn this debt, owing by the purchaser of the lands, 
to the payment of a debt due from the husband : Held^ further^ that 
the wife was entitled to be heard, on motion, in the proceeding sup- 
cution, instituted to subject the debt, owin^ for 
I paym 
Green, 68—183. 



1>lemental to execution, instituted to subject the debt, owinff for the 
and to the payment of a debt, owing by the husband. Williams 9. 



The judge may, in his discretion, order a reference to a 
referee agreed upon by the parties, or appointed by him, to 
report the evidence or the facts, and may, in his discretion, 
appoint such referee in the first order, or at i^ny time. 

Hasty 9. Simpson, 77 — 69. 
} ars^-CMt or jwoceedlnc. 

The judge may allow to the judgment creditor, or to any 
party so examined, whether a party to the action or not, 
witnesses' fees and disbursements, and a fixed sum in addi- 
tion, not exceeding thirty dollars, as costs. 

(Amended by Aeto of 186»-70, Chapter 79, Section 8.J 

If any person, party, or witness, disobey an order of the 
judge or referee, duly served, such person, party, or witness, 
30 
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may be paniehed bj the judge as for a contempt. And ib 
all cases of commitment under this chapter, the person com- 
mitted may, in case of inability to perform the act required, 
or to endnre the imprisonment, be discharged from impris- 
onment by the court or judge committing him, or the court 
in which the judgment was rendered, on such terms as may 
be just. 

The sections of this chapter, from section two hundred and 
sixty-four (§ 264) to two hundred and seventy-four (§ 274) 
inclusive, shall be applicable to all judgments or decrees 
that have been recovered before, or shall be recovered, after 
the passage of this act. 

Where two parties obtained a judgment against a defendant, and had 
their jud^ents docketed in another county, and one obtained a re- 
ceiver to be appointed by the judge of the district, and the other ob- 
tained an order for a debtor of the defend ant to appearand answer as 
to his indebtedness, and the debtor did appear and acknowledge his 
liability and paid the money into the hands of the clerk, and on the 
same day the clerk had verbal notice of the order appointing the re- 
ceiver, and after such notice paid the money over to the other plaintiff: 
Held^ to be a contempt of the order appointing a receiver. Parks «. 
Sprinkle, 64—637. 

If, in the case of proceedings supplemental to execution, an order 
be made appointing a receiver, and directing a certain person t^ 
deliver a bond, alleged to belong to the execution debtor, to the 
receiver, he is prima facie guilty of a contempt of court, if he hand 
it to an attorney for collection, instead of delivering it to the re- 
ceiver, though he may be discharged upon swearing that he only in- 
tended for a certain purpose to get a judgment, and not to <M>llect 
the money, and that thereby he had not intended any contempt of 
the court ; but his discharge should be granted on his paying the 
costs Bond tJ. Bond, 69 — 97. 
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CHAPTER IV. 

PROCEEDINOS TO LAY OFF EXEMPTIONS UNDER EXECUTION.a 



Sifio. 27-l.a Homestead, when and how 
exempted. 

274.6 SherifT to summon apprais- 
ers. 

274.C Duty of appraisers. 

274.(i Appraisers to make return. 

274.e Tlie levy to be made on the 
excess. 

274/ Appraisers to elect. 

274.^ Appraisal of personal prop- 
erty. 

274J^ Return of the same. 

274.< Who to be appraisers. 

274^ Tracts not contisruous in- 
cluded. 



Sbc. 274.A; Costs, how charged. 

274.1 Liability of officer. 

274.m Liability of appraisers. 

274.n Liability for collusion with 
Judgment creditor. 

274.0 Judgment creditor dissatis- 
fied. 

S74.P Who disqualified to act as 
appraisers. 

274.g Acts repealed. 

274.r Homestead to be in fee sim- 
ple. 



f $l74,a— Homestoadt -wImb and IftO'vr exempted. 

[Acts of 1888-'e9, Chapter W, Section 1.] 

Whenever the real estate of any resident of this State 
shall bo levied on, by virtue of any execution or other final 

Erocess obtained on any debt, such portion thereof as may 
e occupied by the owner as an actual homestead, and 
which he may then elect to regard as such, including the 
dwelling and buildings thereon, shall be exempt from such 
levy, except under an execution or other final process issued 
for the collection of a debt contracted : 

1. For purchase of said homestead; 

2. For such work and labor done, for the owner of the 
homestead, as may constitute a laborer's lien ; 



a The subject-matter of this chapter, as well as that of the act which con- 
stitutes the second chapter of this Title, although not a part of the Code, as 
originally drawn and enacted, are so obviously kindred to the subject of this 
Title, and so closely connected with the procedure In civil actions in the 
Superior Courts, that any volume purporting to give even an outline of that 
procedure would be inexcusably defective without them. It was my first 
intention to have published these acts, as appendixes of the Code; but a de- 
sire for logical harmony of arrangement, induced me to adopt the present 
arrangement, as more in consonance with my design of presenting a system- 
atic view of the procedure. By this means, all the proceedings under an exe- 
cution are grouped together, and impress themselves on the m|nd of the offi- 
cer, the practitioner or the student, much more distinctly and with clearer 
apprehension of their purport, it is believed, than if they were separated 
firom each other. It is thought too, that such an arrangement will greatly 
Ou^litate reference to their provisions. That portion of the act refBrrlng to 
the allotment of the homestead, upon voluntary petition of the owner, 
together with the forms prescribed by statute. Is published In this volume 
under the head of ** Allotment of exemptions upon voluntary petition," in 
order that It may dot be necessary to consult another volume in order to ex- 
amine the context. 
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3. For such labor done on the premiaes, as may oonstitnte 
a mechanic's lien ; 

4. For taxes accrning on said homestead. 

i li74.6— SlMrlir to mmmummm appnlMn. 
[Acts of 186^*60, Chapter 187, SeoUon 2.] 

Before levying upon any homestead thus owned and 
occnpied, the sherin or other officer charged with such 
Jevy, shall summon three disereet persons qualified to act 
as jurors, to whom he shall administer the following oath: 
I, A B, do solemnly swear (or affirm) that I have no in- 
terest, near or remote, in the homestead exemption of C D, 
and tliat I will faithfully perform the duties of appraiser, 
(or assessor, as the case may be,) in valuing and laying on 
the same. So help me God." 

f Acts of 18(»-*6Q, Chapter 187, Section S.] 

The said appraisers shall thereupon proceed to value the 
homestead, with its dwelh'ng and buildings thereon, and 
lay oflF to said owner such portion as he may select, or any 
agent, attorney, or other person in his behalf, not exceeding 
in value one thousand dollars, and to fix and describe the 
same by metes and bounds. 

}li74.cl— Appimlseiv to nutka retium*. 

[Aoto of 186S-'60, Chapter 187. Section 4.1 

They shall then make and sign in the presence of the 
officer a return of their proceedings, setting forth the prop- 
erty exempted, which snail be returned by the officer to the 
clerk of the court for the county in which the homestead 
is situated and filed with the judgment roll in the action, 
and a minute of the same entered on the judgment docket. 

|jn^4to«— TiM lerjr to be tnmdm om flte eatceM. 

[Acts of 1868-*60, Chapter 187, Section 5.] 

The levy may be made upon the excess of the homestead, 
not laid on according to the provisions of this act, and 
the officer shall make substantially the following return 
upon the execution : '^ A. B., C. D.*, and £. F. summoned 
and qualified as appraisers or assessors, (as the case may be) 
who set off to X. Y., the homestead exempt^ by law. Levy 
made upon the excess." 
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[AoU of 186»-*e0, Chapter 187, SeeUon 6.] 

In case no election is made b; the owner, his agent, or 
attorney, or anj one acting in his behalf, of the homestead, 
to be laid off as exempt, the appraisers shall make such 
election for him, inclnaing always the dwelling and build- 
ings msed therewith. 

f gf4.|y— Appami— 1 of peraonal property* 

[Aota of 186S-'eO, Chapter 187, Section 12.] 

Whenever the personal property of any resident of this 
State shall be levied upon by virtue of any execution or 
other iinal process issned for the collection of any debt, and 
the owner or any agent, or attorney in his behalf, shall 
demand that the same, or any part thereof, shall be ex- 
empted from sale under such execution, the sheriff or other 
officer making such levy, shall summon three appraisers as 
heretofore provided, who, having been first only swom^ 
shall appraise and lay off to the judgment debtor such arti- 
cles of personal property as he, or another in his behalf, 
select, to the value of five hundred dollars, which articles 
shall be exempt from said levy. 

I W^Jkn-VLetmam. of tlie same. 

[Acts of 186S-'», Chapter 187, SecUon la] 

Retuni shall be made of such appraisal and setting off 
of personal property, in the same manner as is required in 
section four of this act, upon the laying off of a homestead 
exemption. 

S 5l74.i— IWrifto to be appndeen. 

[Acts of 188ft-'a0, Chapter 187, SectloD 14.] 

The persons summoned to appraise the personal prop- 
erty exemption shall take the same oath, ana be entitled to 
the same fees, as the appraisers of the homestead, and when 
both exemptions are claimed by the judgment debtor, at 
the same time, one board of appraisers shall lay off both 
and be entitled to but one fee. 

[AcU of 186S-*a6l, Chapter 137, Section 15.] 

Different tracts or parcels of land not contiguous may be 
included in the same Jbomeetead, when a homestead of con- 
tiguous lands is not of the value of one thousand dollars. 
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[Acts of 1808-'60, Chapter 13, Section 107.] 

The cost and expenses of appraising and laying off the 
homestead or personal property exemptions, when the same 
is made. under execution, shall be charged and included in 
the oflScer's bill of fees upon such execution or other final 
process ; and, when made upon the petition of the owner, 
they shall be paid by such owner, and the latter cost shall 
be a lien on said homestead. 

[Acts of 18afr-*6e, Chapter 137, Section 17.] 

Any officer making a lev^, who shall refuse or neglect to 
summon and qualify appraisers as heretofore provided for, 
or who shall fail to make due return of their proceedings, 
or who shall levy upon the homestead set off by said ap- 
praisers or assessors, (as the case may be) except as herein 
provided, shall be liable to indictment for a misdemeanor, 
and he and his sureties shall be liable to the owner of said 
homestead for all costs and damages in a civil action. 

i li74^m— laabllitgr mt appnOMr. 

[Acts of 18a8-'09, Chapter 1S7, Section 18.] 

Any officer, or appraiser, or assessor, (as the case may be) 
who shall wilfully or corruptly conspire with any judgment 
debtor, or other appraiser or assessor, (as the case may be) 
to undervalue the homestead or personal property exemp- 
tion of such debtor, or shall assign false metes and bounds, 
or make or procure to be made a false and fraudulent 
return thereof, shall be liable to indictment for a misde- 
meanor, and shall be answerable to the judgment creditor 
for all costs and damages in a civil action. 



}«74.nr~iaablli43r for eoUuaton wltM J^asno^t enAUor. 

[Acts of lS68-*6e, Chapter 187, Section IB.] 

Any officer, or appraiser, or assessor, who shall wilfully or 
corruptly conspire with any ludgment creditor, or other ap- 
praiser ^r assessor, to overvalue the homestead or personal 
property exemption of any debtor or applicant, or shall as- 
sign false metes and boundaries, or make, or procure to be 
made, a false and fraudulent return thereof, shall be liable to 
indictment for a misdemeanor, and shall be answerable to 
the fmrty injured, for all costs and damages in a civil action. 
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[Acts of 1868-'69, Chapter 197, Section 20.] 

If the judgment creditor for whom the levy is made, or 
judgment debtor or person entitled to homestead ei^emp- 
tion, shall be dissatislied with the valuation and allotment 
of the appraisers or assessors, (as the case may be) he may, 
within ten days thereafter, or any other judgment creditor 
within six months, and before sale under execution of the 
excess, notify the clerk of the township thereof, and file 
with him a transcript of the return ot the appraisers or 
assessors, (as the case may be) and thereupon the clerk 
shall notify the other trustees of the township to meet 
him, at a time specified within ten days, on the premises, to 
re-assess and allot said homestead. At the time specified, 
the trustees shall meet .on the premises, and, having first 
taken the oath prescribed for appraisers, they shall view 
and examine the homestead laid on, and make their report 
as required in section twenty-two of this act. 

1 5l74.p— "Wlio disqomlUtod to act mm appraloera. 

fActe of 1868-'69, Chapter 187, Section 21.] 

If any trustee, or any person summoned as an appraiser^ 
shall be related by blood or marriage to the debtor or judg- 
ment creditor, or shall be a party in interest in any action 
against the former, he shall be disqualified to serve in the 
valuation of the homestead or personal property exemp- 
tion, and another person qualified to act as juror shall be 
summoned and qualified in his place. 

2Ji74.9— Aete repealed. 
[Acts of 1868-»e9, Chapter 187, Section 28.] 

All acts or clauses of acts, in confiict with this act, or 
providing other means for the laying off of a homestead or 
personal property exemption, are hereby repealed. 

I $l74.r— Homestead to be In fte slwi]ile. 

[Acts of ISre-T?, Chapter 258, Section 1.] 

The homestead of any resident of this State sh^ll not be 
subject to the lien of any judgment or decree of any court, 
or to sale under execution or other process thereon, grow- 
ing out of any debt contracted, or cause of action accruing 
after the first day of May, in the year .of our Lord one 
thousand eight hundred and seventy-seven, except such as 
may be renaere<^or issued to secure the payment of obli- 
gations contracted for the payment of said homestead, or 
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for labor c-r's or mechauic'g liens for work done and per- 
formed for the claimant of said homeBtead, or for lawfa) 
taxes. 

For a general discaseioii of the homestead, tee Hill if, Kessler, 
68— 437 J Garrett f>. Cheshire, 69— 396; Edwards f>. Kearsey, 76—409; 
Green «. Smallwood, 68—112; Wilson 9. Sparks, 72—208 

Specific liens previously obtained, as by levy, are not divested by 
the homestead clause of the Constitution of 1868. McKeithan «. 
Terry, 64—26. 

The same, as to a deed in trust to pay debts made before the adop- 
tion of the Constitution. Sluder v. Rogers, 64 — 289. 

The homestead is a dsterminable fee, the owner of which is not 
impeachal)le for waste. Poe v. Hardie, 66 — 447. 

The Constitution of 1868 went into effect on the 24tb of April of 
that year, for all purposes of domestic policy ; so that a levy on the 
25th of June, 1868, aid not forestall the right of homestead. Pern- 
berton v. McRae, 75—497.^ 

The General Assembly cannot reduce the homestead, but may en- 
laige the same, both as to value and duration of the estate. Mardn 

9. Hughes, 67—298. 

The Act of 1869-70, Chapter 121, exempting from execution the 
reversionary interests in homesteads, is constitutional. Poe v. Har- 
die, 65—447. 

Under the Constitution and Act of 1868-'69, Chapter 137, Section 

10, a widow cannot have a homestead laid off for herself and minor 
children, when her husband died, leaving no debts. Hager v. Nixon, 
69—108. 

Exemptions good against judgment for a tort. Dellinger v. Tweed, 
66—206. 

A fraudulent conveyance does not defeat the right of the grantor to 
a homestead, in the land thus conveyed. Crummen «. Bennett, 68 
—494. 

The same is true of the personal property exemption. Duval v, 
Rollins, 71—218. 

The personal property exemption not liable to sale under attaeh- 
ment. Com'rs of Montgomery Co. f>. Riley, 75—144. 

Two persons having docketed judgments against each other, upon 
a motion to apply the one to the other: Hdd^ that if one of the parties 
had not five hundred dollars of personal property, outside the judg- 
ment, the same would be a part of his exemption, and could not be 
so applied. Curlee «. Thomas, 74 — 51. 

Widow not entitled to hoth dower and homestead. Watts o. Leg- 
gett, 66—197. 

The personal property exemption does not pass at the death of the 
owner to bis widow and children, but to his personal representative. 
Johnson v. Cross, 66—167. 

The minor heirs of one who died before the adoption of the Con- 
stitution of 1868 are not entitled to homestead in his lands. Sluder 
«. Rogers^ 64—289. 

A mamed woman has no interest or estate in the reversion, which 
takes effect after the homestead estate, and her consent to its convey- 
ance is not necessary. Jenkins v. Bobbitt, 77 — 885. 
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A homestead may be assigned in tracts of land not contiguous. 
Martin v. Hughes, 67^298. 

The owner is not restricted to the tract on which be resides nor 
to contiguous tracts, in the selection of a homestead. Mayho o. Cot* 
ton, 69—289. 

A homestead cannot be defeated by a failure of the sheriff to have 
it lai . off by metes and bounds. Littlejohn v. Egerton, 77 — 879. 

A conveyance of a tract of land, excepting ^^so much thereof as 
may be laid off and assigned as a homestead, under the Act of Assem- 
bly, is not objectionable for uncertainty, and the exception should be 
allowed to have effect." Branch, Ex parte, 72 — 106. 

A party, entitled to homestead, is not estopped by accepting a 
lease from a purchaser at execution sale, though he cannot set up his 
right of homestead during the pendency of his lease nor without 
surrendering possession to his lessor. Abbott d. Cromartie,. 72^ — 292. 

The title to the homestead is vested in the owner by the Constitu- 
tion, and no allotment is necessary to vest the same. But the allot- 
ment is necessary to ascertaip, whether there be an excess subject to 
execution. Lambert o. Kinnery, 74 — 848. 

The title to a homestead can only be divested from the owner by 
deed, witli the consent of the wife, evidenced by her privy examina- 
tion. Lambert v, Kinnery, 74 — 848; Beavan v. Speed, 74 — 544; 
Jenkins «. Bobbitt, 77—885. 

A ''waiver' of the homestead not under seal, and without the 
privy examination of the wife, is void. Beavan v. Speed, 74 — 544. 

Section 8, Article X of the Constitution, applies only to a convey- 
ance of a homestead after it has been laid off. Mayho v. Cotton, 69 
—289. 

When the assignment of homestead is defective, in that it does 
not set out the metes and bounds thereof, the Superior Court is di- 
rected to appoint commissioners to re-allot the homestead. Little- 
john f) Egerton, 77 — 879. 

A discharge in bankruptcy bars the collection of a debt contracted 
for the purchase of land, which has been 'allotted to the debtor as a 
homestead in the proceedings in bankruptcy. Hoskins o. Wall, 
77—249. 

When the owner of land does not petition for a homestead, it is 
the duty of the sheriff, or other officer who has an execution against 
him, to have it laid off underfthe Act of 1868-'69, Chapter 187, at 
the expense of the creditor, and if he refuse to tender or pay the 
fees of the officer, he will by virtue of the p. C. P., Section 565, be 
justitied in refusing to execute the process. Lute v. Reilly, 65—20 ; 
Taylor t>. Rhyne, 65—580; Vannoy «?. Haymore, 71—128. 

An execution debtor is entitled to a homestead, as against an exe- 
cution, which bore tests before, but was not letned until after the 
adoption of the Constitution. Ladd v. Adams, 66 — 164. 

Where a purchaser of land at execution sale obtained a rule upon 
the sheriff who sold the land, to require him to execute a convey- 
ance, and the sheriff gave as a reason for his refusal to make the 
deed, that the defendant in the execution claimed the land as a 
homestead, but it appeared that it had not been laid off, and was 
not occupied or claimed as a homestead at the time of sale : Eeld^ 
that the rale should be made absolute. Scott o, Walton, 67—109. 

A debtor is entitled to a homestead in an equity of redemption, 
•abject to the mortgage debts. Cheatham 9. Jones, 68 — 158. 

81 
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The allotment of exempted property may be renewed from time 
to time, 8o as to keep constantly in possession of the citizen $500 
worth of personal property for the comfort and support of himself 
and family. Frost v. Naylor, 68 — 825. 

A choBe in action, if selected by the owner, may be allotted as a 
part of the personal property exemption, secured to the citizen by 
Section 1, Article X of the Constitution. Ibid. 

A, to whom certain articles of personal property had been allotted 
as his personal property exemption, sold and transferred the same to 
B, for a valuable consideration ; afterwards, the articles having been 
seized by a constable, under an attachment against A's property, B 
rescinds his contract with A, and the property was sold by the offi- 
cer: HM^ that in a suit against the officer. A, the plaintiff, had a 
right to recover the value of the property at the time of its seizure.. 
Duvall «. Rollins, 68—220. 

Persons appointed under Act of 22d of August, 1868, to lay off a 
homestead and allott personal property exemption, must be sworn, 
and it must appear that they were sworn; and they must make such 
a descriptive list of the personal property as will enable creditors to 
ascertain wliat property ;s exempted ; and when these requirements 
are not complied with, their proceedings may be treated as a nullity 
by creditors. Smith t>. Hunt, 68 — 482. 

An officer who levies upon the personal property of the d'^fendant 
in the execution, and refuses to lay off to such defendant upon 
demand, bis personal pmperty exemption, is guilty of a misde- 
meanor. State V. Oarr, 71 — 106. 

The lien acquired by the levy of a justice^s execution on the 27tli 
of February, 1868, is lost by the plaintiff's taking out a new execu- 
tion on the first day of August following; and sale under the latter 
must be made subject to the defendant's right to a homestead. 
Martin v. Meredith, 71—214. 

The acceptance of a homestead laid off in the life-time of her hus- 
band, by a widow, is no bar to her right of dower in the other lands 
of her husband, outside of such homestead. McAfee 9. Bettis, 72 — 28. 

A purchaser of property exempt from execution under the Home- 
stead Act, cannot be held liable as executor de son tort; and an assign- 
ment of such property by a debtor without valuable consideration is 
not, therefore, fraudulent. Winchesters. Gaddy, 72 — 115. 

The allotment of ''an interest' of one hundred dollars in his half 
of the mill," as the remainder of a homestead, is so vague and inde- 
finite as to be void, and confers no exemption from execution. It is 
a fatal defect to a re-allotment of a homestead, for it to appear that 
the appraisers were not sworn. Coble & Ross © Thom, 72 — 121. 

It is the duty of a sheriff to lay off the homestead of the defendant 
in the execution, and to sell the excess in a prudent and just manner, 
so as to realize a fair price: There/ore, where a sheriff sold, at the 
instance of the defendant, several parcels of land en masse and sub- 
ject to the lien of the homestead, it was held, that such sale was 
fraudulent, and might be avoided by a creditor of such defendant, 
not present, nor consenting to the sale. Andrews «. Pritchett, 72 — 
185. 

The homestead is not good against judgment for purchase money. 
Durham o. Bostick, 72—858; Wbitaker «. Elliott, 78—186. 

The right to a homestead is given to the minor children of an in- 
solvent father, regardless of vieir pecuniary circomttaoces. Alien 
«. Shields, 72—504. 
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Qu^r0f— Whether since the Act of 1871-72, Chapter 96, a valid 
sale of an infantas land can be made without a personal summons. 
Ibid. 

When an administrator sells land by an order of court to pay the 
debts of his intestate, be must lay off a homestead for the parties 
entitled thereto. His failure to do so does not effect their right to 
such homes tjad. lind. 

A defendant in execution, whose homestead has been allotted to 
him, by appraisers appointed by the sheriff, and who had appealed 
to the township trustees from such allotment, and afterwards with- 
drew his appeal, expressing himself satisfied, will not be permitted 
after the sheriff^s levy on the excess has been returned to court, by a 
motion in the cause, to set aside the levy and call in the execution, 
because one of the sheriff's appraisers married a cousin of the plain- 
tiff's wife. Such objection, to avail tlie defendant, must be made in 
apt time to the sheriff; and, if not allowed by the sheriff, it ought to 
have been taken advantage of in an application to the township trus- 
tees ; and, if not allowed by them, it ought to have been taken ad- 
vantage of by a petition, as in other special proceedings. Chambers 
f>. Penland, 74—840. 

A plaintiff, after judgment in her favor, has no riffht to the de- 
fendant's land sold, without first having his homestead laid off. The 
excess only, after a homestead has been assigned to the defendant, 
is subject to execution sale. Waters t>. Stubbs, 75—28. 

A borrowed of B a sum of money, for the purpose of paying for a 
lot, the title to which was made to A and his wife. In an action 
against A for the money borrowed : Eddy that the money so bor- 
rowed was no lien on the lot so purchased, and that A was entitled 
to his homestead therein. Brodie v, Batchelor, 75—51. 

The reversionary interest in a homestead cannot be sold by an ad- 
ministrator, in a petition to make real estate assets, during the mi- 
nority of one of the children of the intestate. Hinsdale 9. Williams, 
75—430. 

In an action by a debtor for injunction against a judgment creditor, 
about to sell property under execution, upon which there are mort- 
gages, wliich the judgment creditor claims to be fraudulent: Heldy 
that the mortgagees should be made parties to the action, in order 
that the rights of all concerned may be determined in one action. 
Gaster «. Bardie, 75 — 460. 

The application for a re-assessment of a homestead by the town- 
ship board of trustees must be made before the sale of the excess by 
the sheriff. Hepinstall v» Perry, 76 — 190. 

The lien created by a levy made under execution, prior to the 
adoption of the Constitution of 1868, is lost by a failure to take out 
a wn, ex. and the issuing of an cUicu fi, fa, after the Constitution 
went into effect. James 9. West, 76 — 290. 

Where land is sold at execution sale '* subject to homestead," the 

?urchaser buys subject to that exception. Barrett «. Richardson, 
6-429. 

Where, in an action to foreclose, a mortgage executed by the de- 
fendant in 1861, it appeared that the defendant had obtained a dis- 
charge in bankruptcy in 1876, and that the mortgaged premises had 
been allotted to him as a homestead by proceedings in the Bankrupt 
Court: HMy that the plaintiff was entitled to a decree of foreclosure. 
Brown «. Hoover, 77 — 40. 
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Where a sale of land was made by an administrator under an order 
of court, for the purpose of making real estate assets, in a proceed- 
ing to which certain infant heirs-at-law were not made parties by 
personal service of process, which land was afterwards set apart to 
such infants as a homestead : Hdd^ that the purchaser was entitled 
to have the sale vacated, the cash paid as part of the purchase money 
refunded, and his note given to secure the residue of the purchase 
money cancelled. Shields v. Allen, 77 — 875. 



TITLE XII. 

OP THE COSTS IN CIVIL ACTIONS.a 



Sxc. 276. When allowed of course to 
the plaintiff— several ao- 
tions on one Instrument. 

277. When allowed to defendant. 

278. When allowed to either 

party In the discretion of 
the court. 

282. Interest allowed from ver- 

dict or report filed. 

283. Co8t«— how to be inserted In 

Judf^ment^adjustment of 
Interlocutory costs. 

284. Fees of clerks, sheriflfb, Ac. 

285. Referees' fees. 

286. Costs against infbnt plaln- 

tifl*. 

287. Costs In action by or against 

an executor or adminis- 
trator, trustees of an ex- 
press trust, or a person ex- 
pressly authorized by stat- 
ute to sue. 

{ 970< — ^Wlien nlloired of oonrse to tKe plalntUT— ae^eral actions on oum 



Sec. 288. Costs in civil actions by ths 

State. 
289. Costs in actions by theState, 

for a private person. 
28S.a In appeals Hrora Circuit 

Court of the United States, 

by the State. 
280. Costs against assignee after 

action brought, of cause of 

action. 

291. Costs on a settlement. 

292. Costs on appeals. 

293. Cost« in existing actions. 

294. Costs in special proceedings. 
29a. Costs on appeals fVom jus- 
tices of the peace. 



Costs shall be allowed of course, to the plaintiff, upon a 
recovery, in the following cases: 

1. In an action for the recovery of real property, or when 
a claim of title to real property arises on the pleadings, or is 
certified by the court to have come in question at the trial; 



a This title was repealed without any saving clause, by Section 16 of Chap- 
ter 139 of the Acts of 1870-71, but, as will be seen, different portions of it have 
been amended since that repeal. I cannot think that it was the intention of 
the legislature to repeal the very excellent general provisions which it con- 
tains in regard to the manner in which costs shall be assessed, and in what 
cases. 

So great is the necessity for these provisions that within a very short time, 
they have been cited in two instances, by legal gentlemen of considerable 
prominence upon the circuit, and while these pages are going through th« 
press, have been Informed, that one of its sections bat been cited as authority 
in a brief offered in a matter now pendi ng. These ftusts show how Important 
are Its provisions. The legislature, no doubt, intended to repeal tbe tipedj^ 
/eet cMowed by It, but it is more than probable that the repeal of th« geoeiml 
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'Where defendaots, in a proceeding to make real estate assets, set 
op title to the land, and the issoe is found against them, all th« 
costs should be taxed against them except that of filing the petition* 
Noble t. Eoonce, 76—405. 

2. In an action to recover the possession of personal 
property ; 

3. In the actions of which a court of a justice of the peace 
has no jurisdiction ; 

[SatHli vision 4 is repealed, and the following substitute adopted in Section 
2, Chapter 119 of Acts of 1874-75:] 

4. In an action for assault, battery, false imprisonment, 
libel, slander, malicious prosecution, criminal con ver&ation 
or seduction, if the plaintiff' recover less than fifty dollai*a 
damages, he shall recover no more cost thaivdamages. When 
several actions shall be brought on one bond, re<-ognizance, 
promissory note, bill of exchange or instrument in writing, 
or in any other case, for the same cauge of action against 
several parties, who might have been joined as defendants 
in the same action, no costs other than disbui-sements shall 
be allowed to the plaintiff, in more than one of such actions, 
which shall be, at his election ; provided that the party or 
parties proc*eeded against in sucli other action or actions, 
shall, at the commencement of the previous action or actions, 
have been within the State and not secreted. 

No part of the costs of an action can be taxed against the party 
recovering judgment. Wall «. Covington, 76 — 150. 

See a very full discussion of the principle and advantages of this 
title by Rodman, J., in Hyman v. Devereux, 65 — 588. 

iS77.— IV^eii Allovred to dcCsxidant. 

Costs shall be allowed of course to the defendant, in the 
actions mentioned in the last section, unless the plaintiff 
be entitled to costs therein. 



powers, and limitations of discretion in the taxation of costs, were included 
In the repeal by an oversight, not at all unusual in legislative proceedings. 
Under the common law procedure, such provisions were scarcely neces- 
sary from the nature of the actions cognizable in those courts; but the en> 
larged powers conferred upon them, and the necessity of making their Jud9> 
ments definitive of all the rights o f the parties t6 the actions, demand a 
larger power and the more extended discretion, which was conflBrred by tlie 
provisions of this chapter. 

With these views, after carefUl consideration, and consultation with lead» 
ing members of the profession, it has been decided to reprint the general seo- 
ilons of the chapter in another type, so as to be readily distinguishable A-om 
the unrepealed text of the Code, In the hope, among other things, that it 
may be ealled to the attention of the legislature, and re-enacted. 
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' Wall V. OoriDgton, 75—150. See f 370, (mU. Swafm 9. McCal- 
loch, 75-495. 

I iiYS.— "WlMn al]<rwed to •lth.«r pmxtyf In tlM dlMsretten •€ <lke court. 

In other actions, coats may be allowed or not, in the dis- 
cretion of the court. 

In all actions where there are several defendants not 
united in interest, and making separate defences by separate 
answers, and the plaintiff fails to recover judgment against 
all, the court may award costs to such of the defendants as 
have judgment in their favor, or any of them. 

In the following cases the costs of an appeal to any court 
shall be in the discretion of the court : 

1. When a new trial shall be ordered ; 

2. When a judgment shall be affirmed in part and re- 
versed in part. 

Mitchell V. Henderaon, 63 — 648 ; Sedberry «. Comers of Chatham 
Co., 66—486. 

1 989.— InterMt aUo-vred flron -rcrdiet or report filed. 

When the judgment is for the recovery of money, inter- 
est, from the time of the verdict or report until judgment 
be finally entered, shall be computed by the clerK, and 
added to the costs of the party entitled thereto. 

f 283.— Cost*— Iko-vr to be Inserted In Jnd gient o^^natment of Inter* 
l«»entonr eoete. 

t Amended by Acts of lS69-*70, Chapter 192.] 

The clerk shall insert in the entry of judgment, the 
sum of the allowances for costs, as provided by law, the 
necessary disbursements, including the fees of officers al- 
lowed by law, the fees of witnesses, the reasonable compen- 
sation of commissioners in taking depositions, the fees of 
referees, and the expense of printing the papers for any 
hearing, when required by a rule of the court. The dis- 
bursements shall be stated in detail. Whenever it shall be 
necessary to adjust coste in any interlocutory proceeding in 
an action, or in any special proceeding, the same shall be 
lidjusted by the clerk of the court to which the proceed- 
ings were returned, except in those matters in which the 
allowance is required to be made by the judge. 

f JI84^Fms or elerks, sHerlA, Ao. 

' The fees of tlie clerk, sheriff and other officers of the 
court, shall be as prescribed by law. 



Digitized by VjOOQIC 



COSTS IN CIVIL ▲CTI01f& 247 

The fees of referees shall be three dollars to each, for every 
day spent in the business of the reference; but the parties 
may agree in writing upon any other rate of cooipensation.. 

Wall f>. Covington, 76— ISO.a 
|il86.~€Mto agalMst InJthat pUdmtUL 

When costs are adjudged against an infant plaintiff, the 
gnardian by whom he appeared in the action, shall be re- 
sponsible therefor, and payment thereof may be enforced by 
attachment. 

{ '987.— (Tosta In actioM bjr, •r af^aliftsty an «zeentor or admlnlatimtory 
tnutee 9t an expreaa trost, wr a persan •xpr^miy antliorUwd 
bjr statato to sue. 

1. In an action prosecuted or defended by an executor, 
administrator, trustee of an express trust, or a person ex- 
pressly authorized by statute to sue, costs shall be recovered, 
as in an action by or against a person prosecuting or defend- 
ing in ills own right ; but such costs shall be cfiargeable 
only upon, or collected (out^ of the estate, fund, or party rep- 
resented, unless the court snail direct the same to be paid by 
the plaintiff or defendant personally, for mismanagement 
or bad faith, in such action or defence. But this section 
shall not be construed to allow costs against executors or 
administrators where they are now exempted therefrom by 
law. 

Lewis r. Johnson, 67 — 88. 

2. And whenever any claim against a deceased person 
shall be referred, the prevailing party shall be entitled to 
recover the fees of referees and witnesses, and other neces- 
sary disbursements, to be taxed according to law. 

Wall V. Covington, 76—150, See $§ 276, 277, ante, and § 348, 
post. 



« It vrlU be observed that. In t|il8<m8e, theBopreme Ocrart oonstHle several 
seotions of this title as if It were stUl in force. The action appears to have 
been tried in 187S. It maj/ be that the services were rendered before the re- 
peal of the law in 1871, though it is hardly probable. The court seem to have 
overlooked the Ikhct that the entire title was repealed, or at least make no re- 
ference to that fkct, though it has been alluded to in another case. This topi 
Aows the prittie importance of these provisions and the iwry great necessitF 
tar their substantial re^enactoaentw 
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In all civil actions prosecated in the name of the State, 
by an officer duly authorized for that purpose, the State 
fihall be liable tor costa in the same cases, and to the same 
extent, as private parties. If a private person be joined 
with the State as plaintiff, be shall be liable, in the first 
instance for the defendant's costs, which shall not be recov- 
ered of the State, till after execution issued therefor against 
such private party and i^etorned unsatisfied. 

State 9. Ricbmoiid & Danville R. R. Co., 74—287. 

{ 5189.— CkMto in action bjr Um State, for a prlTatc person. 

In an action prosecuted in the name of the State, for the 
recovery of money or property, or to' establish a right or 
claim, for the benefit of any county, city, town, village, cor- 

E oration or person, costs awarded against the plaintiff shall 
e a charge against the party for whose benefit the action 
was prosecuted, and not against the State. 

{]i89.a— In appeals firom CTIrentt Gonrt of tbe United States, by tK« 
State. 

[Aoto of 1871-*72, Chapter 26, Section 1.] 

In all cases to which the State of North Carolina is a 
party, which may be carried from the courts of this State, 
or from the Circuit Court of the United States, by appeal 
or writ of error, to the Supreme Court of the United States, 
and in which the State shall be adjudged to pay the costa 
in said last mentioned court, it shall be the duty of the 
Attorney-General, to certity to the Governor, the amount 
of any sucii bill of costs, who shall thereupon issue a war- 
rant for the same, directed to the Public Treasurer, who 
shall pay the same, out of any moneys in the treasury, not 
otherwise appropriated. 

{5I90.— Costs against assignee after action Inronglfct, of eanse of action* 

In actions in which the cause of action shall, by assign- 
ment after the commencement of the action, or in any other 
manner, become the property of a person not a party to the 
action, %uch person shall be liable for the costs, in the same 
manner as if he were a party, and payment thereof may be 
enforced by attachment. 

f 3i91.— CosU on a setUement. 

Upon the settlement, before judgment of any action 
mentioned in section two hundred and seventy-six (§ 276), 
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no greater sam shall be demanded from the defendant, as 
costs, than at the rates prescribed by that section. 

|S99«— <7o«te •» Appeals. 

On an appeal from a Jnstice of the Peace to a Superior 
Court, or from a Snperior Court or a Judge thereof, to the 
Supreme Court, if the appellant shall recover judgment in 
the appellate court, he shall recover the costs of the appel- 
late court, and those he ought to have recovered below, had 
the judgment of that court been correct, and also, restitu- 
tion of any costs of the court appealed from, which he shall 
have paid under the erroneous judgment of such court. 

If, in any court of appeal, there shall be judgment for a 
new trial, or for a new jury, or if the iudginent appealed 
from be not wholly reversed, but partly affirmed and partly 
disaffirmed, the costs shall be in the discretion of the appel- 
late court. 



Costs in actions brought before the ratification of this 
act, shall be according to existing laws. 

I1f9^0—C0&u tA speetel proceedings. 

The costs in special proceedings shall be as herein allowed 
in civil actions, unless where otherwise specially provided. 

Noble V. Eoonce, 76 — 405. 
I aOB. Oa Appeals fir«m Jvsttoes of tlie peaee. 

After an appeal from the judgment of a justice of the 
peace shall be filed with the Clerk of a Superior Court, 
the costs in all subsequent stages, shall be as herein pro- 
vided, for actions originally brought to the Superior Court. 

Upon an appeal from a Jastice's iadgment, the court has discre- 
tion to require the plsintiff to give bond for costs or not. Smith «. 
R. ft D. R. R Co., 72—62. 
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TITLE XIII. 

OF APPEALS IN CIVIL ACTIONS. 



Sxo. 206. Writs oferroraboliehed, and 
appeals sabstltated. 

207. Orders made out of court— 
how vaoated or modified. 

206. Wbo may appeal. 

280. Appeal; ID what cases It may 
be taken. 

800. When taken : execution not 
suspended, when. 

aui. Appeal to be entered by 
clerk on Judgment docket, 
case how stated and settled. 

802. Clerk to make copy of Judg- 
ment roll, and to send to 
Clerk of Supreme Court. 

808. On appeal, security must be 
ffiven, or deposit made, un- 
less waived. 

806. a Appeal in forma pauperis, 

808.& In what cases allowed. 

804. On Judgment for money, se- 
curity to stay execution- 
New undertaking, on sure- 
ties in first becoming in- 
solvent. 



Skc. 806. If Judgment be to deliver 
document or personal profK 
erty, It must be depositett 
or security given. 

806. If to execute conveyance, it 
must be executed and d9> 
Dosi ted 

Wr. Security' where Judgment it 
to deliver real property, or 
for a sale of mortgaged pre> 
mises. 

808. Stay of proceedings upon se- 
curity oeing given. 

800. Undertal^iugi may be in one 
instrument or several. 

810. Security to be approved and 
toJnstify. 

811. Perishable property may be 



toJnstify. 

rishable property i . 
sold notwithstanding ap- 
peal. 

812. Undertaking must be filed. 

818. Intermediate orders affect- 
ing the Judgment may be 
reviewed on the appeal. 

814. Judgment on appeal— resti- 
tlo 



tutlon, 
{ 1896.— Writs of error abolished, and appeals substitatcd. 

Writs of error in civil actions, as they have heretofore 
existed, are abolished ; and the only mode of reviewing a 
judgment or order in a civil action shall be that prescribed 
by this title. 

The provisions of this title shall apply to all actions tried 
after the Fall Terms of the Superior Courts, held next after 
the ratification of this act. The existing laws shall govern 
trials and appeals in said courts at said Fall Terms. 

; 997»— Orders made out of court, fko-w vraeated or modilled. 

An order, made out of court, without notice to the ad- 

^/^h^yO verse party, may be vacated or modified, without notice, 

by the judge who made it, or may be vacated or modified 

on notice, in the manner in which other motions are made. 

Construing this section with section 106: Heid^ that where a judge, 
acting on the complaint without notice to the defendant, grants an 
injunction, he may afterwards, acting on the complaint alone^ without 
notice to tlie plaintiff, modify or vacate the injunction, as irregularly 
or improperly granted. But if he goes out of the complaint and takes 
into consideration the answer, and the affidavits filed for the de- 
fendants, the plaintiff is then entitled to notice, and may meet the 
affidavits by counter-affidavits. 81edge «. Blum, 68 — 874. 
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A plaintiff can appeal from a decision of a judge at chambers re- 
fusing an injunction. Bank of Charlotte «. Jenkins, 64 — 710. 

An order for a party to appear and show cause why a receiver 
•hould not be appointed, involves no matter of law, nor does it affect 
any substantial right, and is consequently not applicable. Oray «• 
QmUber, 71—55. 

i)i98.— "Wlao vkmj Appeal. 

Any party aggrieved may appeal in the cases prescribed 
in this title ; this section shall apply to existing suits. 

A defendant who has confessed judgment has no riffht of appeal 
from such judgment; but where an appeal was allowedin such case 
by a justice of the peace, and the plaintiff failed to move to dismiss 
the appeal in the Superior Court, the Supreme Court may pass by 
the irregularities and, regarding the proceediDgs as in the nature of 
a writ of false judgment, consider the errors assigned upon the 
record. Rush v. Halcyon Steamboat Co., 67 — 47. 

In an action for the possession of personal property, under section 
176, C. C. P., a third party claiming such property, loses his right 
to be made a party to the suit, after a lapse of three years from the 
filing of his affidavits and bis motion to allow him to interplead. 
Queref Whether such claimant can appeal from an order of the 
presiding judge, refusing his application to be made a party. Clem- 
mons V. Hampton, 70 — 584. 

When, in an action to recover real estate, both the plaintiff and a 
third party claim to be the landlord of the defendant, such third per- 
son has a right to be made a party to the action and upon the refusal 
of his motion on affidavit, to be let in, has a right to appeal. Rollins 
9. Rollins, 76—264. 

1 999.— Appeal— in -vrluit €• « ■ It majr be taken. 

An appeal may be taken from every judicial order or 
determination of a Judge of a Superior Court, upon or 
involving a matter of law or legal inference, whether made 
in or out of term; which affects a substantial right claimed 
in any action or proceeding; or which in effect determines 
the action, and prevents a judgment from which an appeal 
might be taken ; or discontinues the action, or grants or 
refuses a new trial. 

Matter of laifv or legal InlbreBee* 

Jurisdiction of Supreme Court in matters of fact. — It cannot re- 
view an order striking out a ludgment depending, in part, upon the 
question whether there had been a verdict. Simonton e. Chipley, 
64—163. 

Where the jttdee below held that there had been an agreement 
between counsel Siat several suits should abide the event of a par- 
ticular one : Etild^ that such finding was not subject to review. Car- 
roll «. Haywood, 64—481. 
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This section applies onl^ to ^^mmttere of law or legal inferences," 
and not to an oraer involving a mere discretion, and whether a new 
trial ought to be granted, b^anse the verdict is against the weight 
of evidence, is a matter solely in the discretion of the jadge who 
tries the canse. Jenkins «. N. C. Ore Dressing Co., 65—168 

Where a lud^ set aside a verdict, and granted a new trial for 
error of law in his instructions to the jury, the partv prevailing, may 
appeal from the order granting a new trial, ana if it appear that his 
instructions were correct, it will be set aside. Bryan 9. Heck, 67— 
822. 

The discretion of a Superior Court Judge to set aside a report of 
a referee, on the ground of newly discovered testimony, cannot be 
reviewed in the Supreme Court. Vest e. Cooper, 68 — 181. 

In an appeal from an order granting or refusing a new trial, the 
presiding judge should put upon the record the matters including 
the order, so that this court can see whether the order presents a 
matter of law, which is a subject of review, or a matter of discre- 
tion, which is not. Moore v. £dmiston, 70 — 471. 

A Judge of Probate, upon proper cause shown, has the right to set 
aside the sale, and order a re-sale of the property. Though the ex- 
ercise of this right is discretionary with the Judge of Probate, it is 
still such a matter of legal discretion, involving a ** matter of law 
or legal inference," that an appeal will lie from his decision. Lov- 
inger v, Pearce, 70—167. 

The judgment of the Superior Court, upon the facts relied upon to 
sustain a motion, under section 188, to set aside a judgment, as to 
the truth of such facts, is final. The judgment, as to their sufficiency 
in law, is subject to review. Johnson v. Duckworth, 72 — 244. 

tm or oat of (enn* 

A plaintiff can appeal from a decision by a judge at chambers, 
refusing an injunction. Bank «. Jenkins, 64 — 719. 

Oar Superior Courts are always open for the transaction of busi- 
ness, and the judges of those courts have a right to hear and deter- 
mine upon questions of amending records at chambers, as well as in 
term time. Falkner €. Hunt, 68—475. 

AlftcOMtg a smlMtaBtlal rlf^t. 

The refusal of the jud^ to accept a bond tendered as security for 
a prosecution, is not subject to review. Futrell v. Spivey, 68—^26. 

No appeal will lie from a mere refusal of the judge to give a judg- 
ment prayed for, except in the case of his refusal to grant an injunc- 
tion. Maxwell «. Caldwell, 72—450. 

An appeal does not lie from the Superior to the Supreme Court, 
upon the refusal of the judge below to pass upon the competency of 
evidence and its materiality Itfare the trto^, any more than from hia 
refusal to try, or continue a cause, or from his order to allow or dis- 
allow an amendment. Wallington «. Montgomery, 74 — 872. 

It is error in the court below, to grant an appeal, from the refusal 
to grant a motion to dismiss the proceedings. Mitchell v. Eilbum, 
74...488; Smiths. Mitchell, 68—620. 

No appeal lies from the refusal of the court below to grant a mo^ 
tion to dismiss a petition for a writ of reeardaru An appeal lies from 
the order of the court, either granting or refusing to grant such writ. 
Perry v. Whitaker, 77—102. 
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U an ii{>plicaiion to be made a party to an acticm is denied, the 
appellant is a *^ party aggrieved," such judgment affects a sabstan* 
tial right which he has, for all the purposes of an a^fpeal, under 
this section. Rollins v. Rollins, 76—264. 

This court will not review a decision or determination affecting 
neither the actual nor legal merits of a controversy. Ther^ore^ an 
appeal from an order continuing in force a former order made in the 
cause, was dismissed. Childs 9. Martin-^8 — 807. 

An agreement of parties, that the decision of the judge below, 
upon a question of fact submitted to his detenniDation, shall be finid 
and conclusive, does not deprive either party of their right of appeal^ 
and of having the case heard de now in this court. Falkner «. 
Hunt, 68— 47«. 

Climiita or refteaes m wurw trial. 

The facts, occurring at the trial, alleged as ground for a new trial, 
must appear affirmatively upon the record transmitted from the couit 
below. State e. Bullock, 63—570. 

On an appeal to the Supreme Court from an order of the Superior 
Court, granting or refusing a new trial, the Supreme Court nay 
grant a new trial because of the refusal of the continuance of hia 
case to a party by the Superior Court, when in law he was entitled 
to it, or when the refusal was manifestly unjust or oppressive, and 
merits were shown. Bank e. Tiddy. 67 — 169. 

It is error to grant a new trial on the ground that the damages are 
excessive, when the evidence showed the actual amount of damage, 
and a verdict was rendered accordingly. Winbume e. Bryan, 78 — 47. 

Upon a motion by the defendant for a new trial, in an action for 
damages, U is not error for the court to refuse to hear the evidence 
of a juror, for the purpose of showing that in ascertaining the amount 
of damages, the jury did not consider that some of the property was 
probably damaged before the cause of action arose, there being no 
evidence to that effect. Bellamy v. Pippin, 74—46. 

A motion to correct an erroneous judgment, rendered at a foimer 
term of the court will not be allowed, if it appears that the error 
committed was that of the 001^, and not that of the party, in 
such case the remedy is by appeal, certiorari or petition to rehear. 
Simmons 9. Dowd, 77 — 166. 

Where, upon a trial in the court below, the ptatotiff asked for a 
new trial, and upon its being refused, appealed to this court, and at 
the same time the defendant appealed ; and, in this court, the judg- 
ment of the court below was affirmed, dismissmg the plaintiff's ac> 
tion ; in such case, the appeal of the defendant to this court will be 
dismissed with costs. Home e. Home, 72 — 684. 



{•00 

The appeal must be taken from a judgment rendered out 
of term, within ten days after notice thereof, and from a 
judgment rendered in term, within ten days after its rendi- 
tion, but execution shall not be suspended until the giving 
by the ap]>ellant of the undertakings hereinafter required 
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hj seetions three hundred and three (§ 308), to three hnn- 
dred and twelve (§ 312), both inclusive, of this Code. 

Where an appellant sUcts to carry a case from the Probate Court 
^ the judge tn vaeation^ it is still within the discretion of the latter 
to hear it in term time, and vice vena. In case of such an appeal, if 
there be a further appeal from the judge to the Supreme Court, the 
latter tribunal can review no point before the Probate Court that 
was not passed upon by the judge. Rowland v, Thompson, 61 — 714. 

Until the entry on the judgment docket by the clerk, no appeal 
from a judgment rendered in term time is e&ectual, and such entry 
must be within ten days after the judgment is so rendered. Notice 
of such appeal may be given in a reasonable time afterwards. 
Bryan v. Hubbs, 60—428. 

, When both parties are present at a trial before a justice of the 
peace, a verbal notice of appeal then and there given is sufficient. 
Richardson v. Debnam, 75 — 890. 

{ 301.— Appeal tm be emtered 1^ clerlK 9Wk jmdgmmnt doelcnti c«ie l&etr 
statMlMid Mttlcd. 

Within the time prescribed in the preceding section, the 
appellant shall cause his appeal to be entered by the clerk 
on the judgment docket, and notice thereof to be given to 
the adverse party. He shall cause to be prepared a concise 
statement of the case, embodying the instructions of the 
judge as signed by him, if there be any exception thereto, 
and the requests of the counsel of the parties for instruc- 
tions, if there be any exception on account of the granting 
or withholding thereof, and stating separately in articles 
numbered, the errors alleged. A copy of this statement 
shall be served on the respondent as provided in section 
eighty (§ 80), within five days from the entry of the appeal 
taken ; within three days after such service, the respondent 
. 1^1 shall return the copy with his approval or specific amend- 
ments endorsed or attached ; if the case be approved by 
the respondent, it shall be filed with the clerk as a part of 
the record ; if not returned with objections within the time 
prescribed, it shall be deemed approved ; if returned with 
objections as prescribed, the appellant shall immediately 
request the judge to fix a time and place for settling the 
case before him ; and the judge shall forthwith notify the 
Attorneys of the parties to appear before him for that pur- 
pose, at a certain time and place, within the judicial district, 



r 
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which time ehall not be more than twenty days from thi 
receipt of such request; and, at the time and place stated^ 
the judge shall settle and sign the case, and deliver a cop j 
to the attorney of each party, or if they be not present, file 
a copy in the office of the clerk of the court. In settling 
the case, the written instructions signed by the judge, and 
the written requests for instructions signed by the counsel, 
and filed as prescribed in sections two hundred and thirty- 
eight and two hundred and thirty-nine (§§238 and 239). 
shall be taken as conclusive as to what such instructions 
and requests were. If a copy of the case settled, was deliv- , 
ered to the appellant, he shall, within five days thereafter, 
file the same with the clerk, and in case he fail to do so, 
the respondent may file his copy. 

Hotloe ftnd preparation of ease. 

Cases brought to this court by appeals taken without natiee^ will be 
dismissed upon motion. Campbell v, Allison, 63 — 568. 

In an appeal to this court, it is the duty of the appellant to cause 
to be prepared a concise statement of the case, embodying the in- 
structions of the judge as signed by him, if there be any exceptions 
thereto, and the requests of the counsel for instructions, if there be 
any exception on account of the granting or withholding thereof, 
and stating separately in articles numbered, the errors alleged. 
The appellant cannot except to the charge of the Judge on the trial 
below, for the first time, in this court. Sampson v. A..& N. C. R. 
R Co., 70—404. 

Wherever there has been a departure from the law prescribed for 
preparing and sending up an appeal, and objection taken, the appeal 
will be dismissed, and testimony will not be heard by tlie Supreme 
Court to excuse the departure. Adams v. Reeves, 74 — 106. 

When a defendant appealed to this court, and made out a state- 
ment of the case, to which the plaintiff did not agree, and the pre- 
siding judge being notified of the disagreement, appointed a day to 
settle the case, of which the parties had notice, out before he did 
settle the case his term of office expired, and no case was sent up: 
Hdd^ the only remedy for the defendant is a new triaL Mason 9. 
Osgood, 7^—120. 

If there be a waiver of notice of appeal, and the parties fail to 
agree upon a statement of the case upon appeal, and the presiding 
judge goes out of office before settling the case, the only remedy is 
to remand the case for a new trial. Adams v. Reeves, 74--106. 

If, in case of an appeal, the judge who presided at the trial below 
has gone out of office, and the papers are lost, the only remedy is a 
new trial. Isler o. Haddock, 72 — 119. 

Where, upon an appeal to this court, it appears that the appellant 
has failed to prepare an.l serve upon the appellee a statement of the 
•ame, within the time prescribed by the statute, and objection is 
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taken by the appellee on that ground, the appeal will be dlsniissedf 
unless there has been a waiver of the irregularity. Upon a motion 
to disAiiss the appeal in such case, this court cannot hear contmdic- 
tory evidence, and the motion will be allowed if the waiver is denied, 
unless it appear from the affidavits filed by the appellee, that there 
has been such a waiver. Adams v. Reeves, 74 — 106. 

Where the appellant fails to prepare a case and serve it upon the 
adverse party, as required by the provisions of the Code of Civil Pro- 
cedure * * the liberal prac$ies among tne memben of the bar " in such cases. 
is not sufficient ground to warrant a certiorari. Shober «. Hutchin- 
son, 74—482. 

Parties are concluded by facts contained in the statement of the 
case for this court. Therefore, when a defendant excepts to the 
report of a commissioner, because he did not report certain evidence, 
and the case shows that the evidence was reported, his exception was 
properly overruled. Schehan «. Malone & Co , 71—144. 

Within certain limits, the parties may, by consent, waive the time 
of complying with the rules for perfecting an appeal, and the Supreme 
Court will respect such agreements between counsel, if they appear 
upon the record. If such agreement does not so appear, the Supreme 
Court will adhere to and enforce the rules prescribed in the Code of 
Civil Proce<iure. Wade t> Newbem, 73 — 498. 

A motion to dismiss an appeal, because it does not appear that a 
case had been made and served as prescribed by the Code uf Civil 
Procedure, will not be granted, when an opposing counsel states on 
oath, in this court, that all the requirements of the Code were com- 
plied with in the court below. Kirk €. Bamhart, 74 — 658. 

There can be, but few cases where it can be necessary or proper to 
set forth any of the evidence in a case, settled for this court. One 
instance is, where exceptions are taken in the trial, to the admissa- 
bility of evidence, in which case the exception is made a part of the 
case, with so much of the evidence as may be material to the ques- 
tion to be raised. Another instance would, probably, be the finding 
of a material fact by the court, which is unsupported by any evidence. 
With these, and, perhaps, a few other rare exceptions, this court, 
even if disposed to, cannot look into the voluminous evidence, which 
often encumbers the transcript of ap^al. Armfield «. Brown, 70—27. 

Kpp9Bl nutjr be takea ^ritKont !•»▼« of JttdK«* 

An appeal may be taken without the sanction of a judge, if the 
parties can make out the case by agreement, without his interven- 
tion. Skinner «. Maxwell, 67—257. 

Qtuere, — Whether they can perfect an appeal, not only without the 
sanction, but in spite of the prohibition of the judge. Skinner i>. 
Maxwell, 67—257. 

Though an appeal may be brought up in spite of the prohibition 
of a judge, ye^ as the practice has been so uniformly the other way, 
the court would not feel at liberty to refuse a party a certiorari^ as a 
substitute for the remedy of which he had been deprived. Skinner 
9. Maxwell, 67—267. 

An appeal being now the act of the appellant alone, no presump- 
tion of regularity arises, because of its having been taken during a 
term of the court from which it comes. CampMl v. AlHson, 68 — 668. 
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Virr«r miut »pp«ur in tlM «•••• 

Parties who appeal from rulings below in regard to the evidence, 
must set forth, in diUinct t&nn$^ the evidence rejected, so that the 
court may pass upon its admissibility. Bland €. O^Hagan, 64 — 471. 

Upon an appeal from an order vacating a judgment, for want of 
service of the process by which the action was constituted, it is neces- 
sary that the record show hato the judge found upon the question of 
such service; it must present the fact as found, and not the eci- 
denee only bearing on such fact. The decision of the judge upon 
such fact is conclusive ; except a question be made, whether there 
wei'e any evidence tending to establish it, or whether a given state of 
facts constituted service. Card well v. Card well, 64 — 621. 

A judgment appealed from must be affirmed in this court, no error 
bein^ assi^ed on the record, in cases where the statement as pre> 
pared by the appellant has been returned with objections, and the 
appellant had failed to apply to the judge below, to give the parties 
a oay to settle the case, is prescribed by Sec. 801, C. C. P. In such 
case, upon proper affidavit, an order will be made to the judge to 
certify a statement, but if the judge i*etums to such order that no 
application to settle the case has been made, the appellant is with- 
out remedy. EjLrkman v, Dixon, 66 — 406. 

It is a rule of this and all other courts of error, that an exception 
will not be considered, which does not specifically and distinctly 
point out the error alleged, and show wherein the error is conceived 
to consist. Bramble v. Brown, 71 — 518. 

Where, upon an appeal, no error is assigned, and there is no error 
apparent upon the record, the judgment of the court below will be 
affirmed. Swepson v, Summey, 7£— 561. 

When a party prays for an instruction to which he is entitled, it is 
error to refuse it. The court, however, is not required to adopt the 
words of the instraction prayed for, but it is error to change its 
sense, or to so qualify it as to weaken its force. Brink v. Black, 
77—69. 

A motion to dismiss an appeal, because it does not appear that a 
case has been made and served as prescribed by the Code, will not 
be granted, when an opposing counsel states on oath, in the Supreme 
Court, that all the requirements of the Code were complied with in the 
court below. Kirk v, Barnhart, 74 — 668. 

{ 309*— ClerlK to malce eopjr of Jmdffment roll and aeiid to OlerlK of 
Si^veme Court. 

The clerk on receiving a copy of the case settled, as 
required in the preceding section, shall make a copy of 
the judgment roll and of the case, and within twenty days, 
transmit the same, duly certified, to the Clerk of the Su- 
preme Court. 

When both parties appeal, there are two cases constituted in the 
Supreme Court, and two cases and transcripts must be made out and 
transmitted by the clerk. Morrison o. Cornelius, 68 — 846. 

The immaterialUy of an error, on the trial below, must clearly 
appear, on the face of the record, in order to warrant the court in 
disregarding it. Mclienan «. Chisholm, 64—828. 
38 
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It is the right and daty of an appellant, eabject to the provisions 
of the Code, to direct what part of the record shall be sent up ; only 
so much should be sent up as will show that there was a case duly 
constituted in court, and the verdict, jud^ent, and such portions 
of the proceedings, evidences and instructions of the judge, as will 
enable the court to pass on the exceptions. Sudderth v. McCombs, 
67—858. 

When the record of a case, brought upon appeal to this court, is 
imperfect, the case will be remanded to the court below. Bradley 
V. Jones, 76—204. 

When the ** statement of the case," or any part thereof, on an 
appeal to this court, conflicts with the record paper, the latter must 
prevail, because it imports absolute verity. The ^^ statement of the 
case" is not a part of the record proper. Farmer v. Willard, 
76—401. 

2303.— On appeal, ■eonrltj' mvst be f^ven or deposit Sftadey unleM 
-vral-rcd. 

[Amended by Acts of 1871-72, Chapter 31, Section 1.] 

To render an appeal effectual for any purpose, a written 
undertaking must be executed on the part of the appellant, 
with good and sufficient surety in such sum, as may b^ or- 
dered by the court, not in any case to exceed the sum of 
two hundred and fifty dollars, to the effect that the appel- 
lant will pay all costs and damages which may be awarded 
against him on the appeal, or such sum as may be ordered 
by the court, must be deposited with the clerk with whom 
the judgment or order was entered, to abide the event of the 
appeal. Such undertaking or deposit may be waived by a 
written consent on the part of the respondent. 

The Supreme Court may allow an appellant to substitute a suffi- 
cient, for an insufficient, appeal bond, after a motion by the appel- 
lant to dismiss the appeal for such defect. Robeson €. Lewis, 
64—784. 

An undertaking on appeal, given under Sections 808 and 414, of 
C. 0. P., though not so expressed, is, by implication, taken to be 
made with the appellee. Such undertaking secures the costs of the 
appellee, but not those of the appellant. Therefore, when there was 
judgment in the Supreme Court in favor of the appellant, his sureties 
are not liable on their undertaking for his costs, when such cost can- 
not be made out of the appellee, or their principal. Clerk's Officer. 
HuflsteUer, 67—449. 

An appeal, to the Supreme Court, takes the whole case to that 
court, whether an undertaking, under §§ 808 and 804, have been given 
or not; so that a proceeding for a new trial on the ground of newly 
discovered evidence cannot be instituted in the Superior Court pend- 
ing the appeal. Bledsoe «. Nixon, 69 — 81. 

In an appeal by a defendant to the Superior Court^ from a judg- 
ment of a justice of the peace, it lies within the discretion of the pre- 
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siding judge, to require the plaintiff to give security for the further 
prosecution of the suit or not. Smith «« R. A D. B. R. Co., 72 — 62. 

( 308u3h-AppMa tA terma pftvporU. 

[Section 1, Chapter 61, Acts of 187S-*74] 

1. When any party to a civil action tried and determined 
in the Superior Court shall, at the time of trial, desire an 
appeal from the jndgment rendered in said action to the 
Supreme Court, and shall be unable, by reason of his pov- 
erty, t# give the security required by law for said appeal, 
it shall be the duty of the Judge of said Superior Court to 
make an order allowing said party to appeal from said judg- 
ment to the Supreme Court as in other cases of appeal now 
allowed by law, without giving security therefor : Pro- 
videdj however^ That the party desiring to appeal from said 
judgment shall make affidavit that he is unable, by reason 
of his poverty, to give the security required by law for said 
appeal, and that said party is advised by counsel learned 
in the law, that there is error in matter of law in the de- 
cision of the Superior Court in said action : Provided^ 

further^ That said affidavit shall be accompanied by a 
written statement from a practicing attorney of said Su- 
perior Court, that he has examined the affiant's case, and 
that he is of opinion that the' decision of the Superior 
Court, in said action, is contrary to law. 

[Section 2, Chapter 61, Acts of 1878^74] 

2. This act (§ 303a) shall apply to all cases tried and de- 
termined at the last term (Fall, 1873), of the several Su- 
perior Courts of this State. 

An appeal to this court, in a criminal action without bond, must 
be penected as prescribed by the Act of 1869-'70, Chapter 196, 
during the term of the court. If not so perfected, it is a nullity, 
and cannot vacate or suspend the judgment of the court. State «. 
Dixon, 71—204. 

Administrators and all other parties to the record, prosecuting or 
defending, are permitted, under the Act of 1873-^7^ Chapter 60, 
Section 1, to appeal to the Supreme Court without giving security 
therefor. Mason v, Osgood, 71 — 212. 

In criminal cases, a defendant cannot appeal without security, un- 
less he makes an affidavit that he is advised by counsel that he has 
reasonable cause for appeal, and that his appeal is in good faith. 
The Superior Court has no right to allow snch appeal merely for de- 
lay. State V. Morgan, 77 — 510. 

The Clerk of the Supreme Court is not bound to render his ser- 
vices gratuitously to a party whom the judge of the court below has 
allow^ to appeal without giving the bond required by law. • Martin 
«. Chaste^ 75—06. 
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LAcU of 1869-70, Ohapter 19«, S^otions 1 and 2.] 

1. In all cases of conviction in the Superior Court for 
this State for any criminal ofFence, the defendant or defen- 

^ dants so convicted, shall have the right to an appeal, with- 
* out ^i vinf^ security for costs, upon filing an affidavit that he 
is wholly unable to give security for the costs, and he is 
advised by counsel that he has reasonable cause for an ap- 
peal prayed for, and that the application is in good faith. 

2. It shall be the duty of the judge, on filing of the affi- 
davit required in section one (§ 308a) of this act, to ffrant 
the appeal without the security for costs, and for any onence 
liable by the laws of this State, shall require the defendant 
to enter into bond or recognizance in a reasonable sura, to 
make his appearance at the first term of the Superior Court, 
to be held in the county after the adjournment of the Su- 
perior Court to which the appeal was prayed, and to further 
answer the charge preferrea. 

1304.— Oft iiid|F"»«At tmr ntonnyf Meurlty Co mtmy eaeention^iftcrvr 
Madcrtaklngt •» wmrtMmm In first beeoittlnf Insol'reat. 

If the appeal be from a judgment directing the payment 
of money, it shall not stay the execution of the judgment, 
unless a written undertaking be executed on the part of the 
appellant, by at least two sureties, to the eff*ect that, if the 
judgment appealed from, or any part thereof, be affirmed, 
or the appeal be dismissed, the appellant will pay the 
amount directed to be paid by the judgment, or the part 
of such amount as to which the judgment shall be affirmed, 
if it be affirmed only in part, and all damages which shall 
be awarded against the appellant upon the appeal. When- 
ever it shall be made satisfactorily to appear to the courts 
that since the execution of the undertaking the sureties 
have become insolvent, the court may, by rule or order, 
require the appellant to execute, file and serve a new under- 
taking as above ; and in case of neglect to execute such 
undertaking within twenty days after the service of a copy 
of the rule or order requring such new undertaking, the 
appeal may, on motion to die court, be dismissed with 
costs. Whenever it shall be necessary for a party to any 
action or proceeding to give a bond or an nndertakingi 
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with surety or sureties, he may, in lieu thereof, deposit 
with the officer or into court, as the case may require, 
money to the amount for which such bond or undertaking 
is to be given. The court in which such action or proceed- 
ing is pending may direct what disposition shall be made 
of such money, pending the action or proceeding. In any 
case where, by this section, the money is to be deposited 
with an officer, a judge of the court, at special terra, or at 
chambers, upon the application of either party, may, be- 
fore such deposit is made, order it to be deposited in court 
instead of with such officer; and a deposit made, pursuant 
to such order, shall be of the same effect as if made with 
such officer. 

Where the plaintiff in a suit for land, at the Spring Term of the 
Superior Court of a county, recovers judgment and the defendant 
appeals, but gives an undertaking for the costs only, and at the next 
ensuing term of the Supremo Court, in June, the judgment is 
affirmed, and then the plaintiff takes out a writ of possession from 
the Superior Court, which is executed, he will be entitled to the 
crops growing on the ground for that year. Cox v. Hamilton, 
69—30. 

The right of the appellee to issue execution in case of the under- 
taking being to secure the costs of the appeal only, is given, instead 
of the deposit of money to bide the event of the appeal. Bledsoe 
tj. Nixon, 69—81. 

{ 305.— If Jnd^memt be tm 4cUT«r ^l^cuncnt or personal property, tt 
mvflt be deposited^ or security be gt-ren. 

If the judgment appealed from, direct the assignment or 
delivery of documents or personal property, the execution 
of the judgment shall not be stayed by appeal, unless the 
things required to be assigned or delivered be brought into 
court, or placed in the custody of such oflScer or receiver 
as the court shall appoint, or unless an undertaking be en- 
tered into on the part of the appellant, by at least two sure- 
ties, and, in such amount as the court, or a judge thereof, 
shall direct, to the effect that the appellant will obey the 
order of the appellate oourt upon the appeal. 

^ 8M*— Uy to exeoata coavejrMMey It mvat be ezoeuted matd, deposited. 

If the judgment appealed from direct the execution of a 
conveyance or other instmmeat, the execution of the judg- 
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ment shall not be stayed by the appeal until the instrument 
shall have been executed and deposited with the clerk with 
whom the judgment is entered, to abide the judgment of 
the appellate court. 



1 9 0f » B— Mltj ^rlMre JuJyiwt !• to deH-rvr real property mr for • 
•ale 9t nuntgac«a pgewitoai 

If the judgment appealed from direct the sale or delivery 
of possession of real property, the execution of the same 
shall not be stayed, unless a written undertaking be exe- 
cuted on the part of the appellant, with two sureties, to the 
effect that, during the possession of such property by the 
appellant, he will not commit, or suffer to be committed, 
and waste thereon, and that if the judgment be affirmed, he 
will pay the value of the use and occupation of the property, 
from the time of the appeal until the delivery of possession 
thereof, pursuant to the judgment, not exceeding a sum to 
be fixed by a judge of the court by which judgment was 
rendered, and which shall be specified in the undertaking. 
When the judgment is for the sale of mortga^^ed premises, 
and the payment of a deficiency arising upon the sale, the 
undertaking shall also provide for the payment of such 
deficiency. 

1 30 8 . » toy of piroai>t><IHig» «poA •mtiuxitf betas Si^va. 

Whenever an appeal is perfected as provided by sections 
three hundred and four, three hundred and five, three hun- 
dred and six, and three hundred and seven (§§ 304, 305, 306 
and 307), it stays all further proceedings in the court below 
upon the judgment appealed from, or upon tho matter em- 
braced therein ; but the court below may proceed upon any 
other matter included in the action and not affected by the 
judgment appealed from. And the court below may, in its 
discretion, dispense with or limit the security required by 
sections three hundred and four, three hundred and five, 
and three hundred and seven (§§ 304, 305 and 307), when 
the appellant is an executor, administrator, trustee, or other 
person acting in another's right ; and may also limit such 
security to an amount not more than fifty thousand dollars, 
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in the cases mentioned in sections three hundred and five, 
three hundred and six, and three hundred and seven (§§ SOS, 
306 and 307), where it would otherwise, according to those 
sections, exceed that sum. 

When an appeal from the Superior Court is perfected, the judge 
below has no further jurisdiction of the matter. McRae o. Com'rs of 
New Hanover Co., 74 — 416. 

When an appeal is taken from the Superior to the Supreme Court 
a proceeding to obtain a new trial, on account of newly discovered 
testimony, cannot be instituted in the Superior Court, but must be 
brought in the Supreme Court, and upon a proper case, that court 
will remand the cause to the Superior Court. Bledsoe v, Nixon, 
6»— 81. 

A plaintiff whose land has been taken by the commissioners of a 
town, for a public use, waives all irregularities in the proceedings 
condemning such land, when he appeals from the assessment of dam- 
ages, and such appeal carries up no otiier question than the amount 
of the compensation which the plaintiff may have been entitled to. 
Johnson v. Com'rs of Asheville, 70 — 660. 

An appeal by a railroad company, (the defendant) from the assess- 
ment of damages by commissioners appointed in pursuance of its 
charter, brings up the whole case into the Superior Court, where the 
parties can have every right relating to such damages, adjudged and 
determined. Phifer «. C. C. R. R. Co., 72—483. 

In Carleton t>. Byers, 71 — 881, the court say that though an appeal 
may always be taken without the consent of the judge, it is probable 
that in case of an interlocutory order, it becomes a matter of sound 
discretion with him whether he will proceed or not." ** When such 
appeal is clearly one not contemplated by the Code and affecting no 
substantial right of the defendant," it is, say the court, ** clearly his 
duty to proceed.'' 

1 309.— Underteldiii^ may be in one Instrament or frreral. 

The undertakings prescribed by sections three hundred 
and four, three hundred and five, three hundred and six, 
and three hundred and seven (§§ 304, 305, 306 and 307), 
may be in one instrument or several, at the option of the 
appellant; and a copy, including, the names and residence 
of the sureties, must be served on the adverse party, with 
the notice of appeal, unless a deposit is made as provided 
in section three hundred and four (§304), and notice thereof 
given. 

310.--8«eiirltjr to be approved and to Jiutliy. 

An undertaking, upon an appeal, shall be of no effect, 
unless it be accompanied by the a£Sdavit of the sureties that 
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thej are each worth doable the amoant specified therein. 
The respondent may, however, except to the sufficiency of 
the sureties, within ten days after the notice of the appeal ; 
and unless they or other sureties justify before the judge or 
court below, or as prescribed by sections one hundred and 
sixty-five and one hundred and sixty-six (§§ 165 and 166), 
within ten days thereafter, the appeal shall be regarded as 
if no undertaking had been given. The justification shall 
be upon a notice of not less than five days. 

To stay proceedings, pending the review of a decision of .the clerk, 
in regard to the sufficiency or insufficiency of an undertaking for an 
appeal, a supercsdMs is the proper mode and not an injunction. 
Saulsbury v. Cohen, 68—289. 

I 311.— PerUhAble property may be sold aotifrtf.li«tm«fllng appeal. 

In the cases not provided for in sections three hundred 
and five, three hundred and six, three hundred and seven, 
and three hundred and ^eight (§§ 305, 306, 307 and 308), 
the perfecting of an appeal, by giving the undertaking men- 
tioned in section three hundred and four (§ 304), shall stay 
proceedings in the court below, upon the judgment appealed 
from ; except that where it directs the sale of perishable 
property, the court below may order the property to be 
sold, and the proceeds thereof, to be deposited or invested 
to abide the judgment of the appellate court. 

1 3131.— Undertalrtim nkwrnt be filed. 

The undertaking must be filed with the clerk with whom 
the judgment or order appealed from was entered. The 
provisions of this chapter as to the security to be given upon 
appeals, and as to the stay of proceedings, shall apply to 
all appeals taken to the Supreme Court. 

The undertakings necessary to perfect an appeal, may be ^ven 
within a reasonable time after notice of the appeal has been given. 
And after such appeal has been perfected, it is the duty of the clerk 
to give notice tnereof to the sheriff, in order that any execution 
which may have issued may be superseded. Bryan «. Hubbs, 69 — 428. 

Until the sheriff receives notice that the execution has been super- 
seded, he is to obey it according to its tenor. On receiving such 
notice, it is his duty to stop proceedings, and to return the writ, with 
a statement of his action under it, and the reason for his ceasing to 
act. Bryan v. Hubbs, 69—428. 
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How ftppealB to be entitled — Officers neglecting the provisions of 
this title not entitled to costs. Jacobs v. Bargwyn, 68 — 196. 

2 ata»— In<»rmeiltatff> •rdem wJtbetinjg tl&e Jiidgittient wnmy be re-rteirvd 
•n tlM appMtl. 

Upon an appeal from a jndgment, the court may review 
any intermediate order involving the meriteand necessarily 
affecting the judgment. 

In appeals from the former Superior Courts of law, purely discre- 
tionary powers of such courts were never reviewed by the Supreme 
Court. Otherwise, in appeals from the Courts of Equity, in which 
every order and decree of such court, affecting the rights of parties, 
were the proper subjects of review by the Supreme Court. Long v. 
Holt, 68—63. 

In an appeal from a justice's judgment to the Superior Court, it 
is in the discretion of the judse presiding, to allow or disallow the 
amendment of any plea made before the justice, upon such terms as 
to him seem just. Hinton v. Deans, 75 — 18. 

{ 314«— Judgment on appeal— r«stltatloB« 

Upon an appeal from a judgment or order, the appellate 
court may reverse, affirm or modify, the judgment or order 
appealed from, in the respect mentioned in the notice of 
appeal, and as to any or all of the parties, and may, if 
necessary or proper, order a new trial. When the judgment 
is reversed or modified, the appellate court may make com- 
plete restitution of all property and rights lost by the erro- 
neous judgment. 

The foregoing sections, from section three hundred and 
four (§ 304) to section three hundred and fourteen (§ 314), 
both inclusive, shall apply to existing suits. 

Upon an appeal from the judgment of a justice of the peace, 
notice must be given the opposite party. Green v. Hobgood, 74 — 284. 

Prosecution bonds, and undertakings on appeal, being sent up as 
a part of the record, summary judgment may be taken upon them, 
as before the adoption of the Code. Clerk's Office v, Huffsteller, 
67-449. 



When, upon an appeal, it appears that the subject matter of the 
stion has been disposed of, and the only matter involved is a ques- 
tion as to costs, the appeal will be dismissed. State «. R. & D. R. R. 



]IlM«llMMa«s cM t n In r«gard to appeal*. 

Certiorari in Supreme Court. — When the petition shows no merits, 
it will be dismissed. March «. Thomas, 68 — 249. 

A motion to strike out the name of a plaintiff, made by the attor- 
ney for th0 defendant, by virtue of a power of attorney to that end 
given, given by one of the plaintiffs, will be refused where the at- 
34 
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torney for the plaintiff produces a letter from him of a date later than 
that of the power, authoriziog the suit to go on. . Petteway v. Daw- 
ton, 64—450. 

The law fayors trials upon the merits; therefore, when a jndffment 
by a justice of the peace was given against the petitioner, m his 
absence, and without his knowledge, and he was deprived of an 
appeal on account of the irregularity of the proceedings therefor; 
when, besides, he made an affidavit setting forth merits, and was 
not chargeable with unreasonable delay in applying for such relief: 
JBddy that he was entitled to a Eeoordari. Gritcher «. McOadden, 
64—262. 

This court (before the act allowing appeals in forma pcmperU) has 
no power to order a eertiorariy without requiring bond and security 
therefor. Weber v. Taylor, 66—412. 

All intendments are taken most strongly against a party, alleging 
error on the record ; therefore, where the defendant confessed judg- 
ment before a justice, on a note eiven to the plaintiff, as administra- 
tor for the rent of a house^ and tnen appealed and objected in the 
Superior Court that the plaintiff had no right of action ; hdd^ on ap- 
peal to the Supreme Court, the record showing nothing to the con- 
trary, that it must be presumed that the plaintiff^s intestate had an 
estate for years, and not an inheritable estate in the premises. Rush 9. 
Halcyon Steamboat Co., 67 — 47. 

In cases of appeal from the Probate Court to the Superior Court, 
the judge has the same right to allow amendments as if the case had 
been constituted in his court. Amendments, which promote justice 
and a trial on the merits, are, in general, liberally allowed ; but, in 
all cases, the application should be made in due time, or sufficient 
reason be shown for the delay. Sudderth v. McCombs, 67 — 358. 

The Code of Civil Procedure requires no surety on an appeal from 
a justice's judgment. Steadman t>. Jones, 65 — 388. 

Before an application foB a recordari can be entertained, petitioner 
must aver that he has paid, or offered to pay, the justice's fees. An 
order for a recordari should be accompanied with an order for a 
9uj>er8edeas~tLU^ suspension of execution. Steadman «. Jones, 65—388. 

When a case has been pending in the Supreme Court since July, 
1871, and after this court had ordered issues of fact to be made up 
and tried in the court below, it is too late to contend that such issues 
were, by consent of parties, finally determined by his Honor below. 
Faikner v. Hunt, 68—475. 

By virtue of the provisions of the Act of 1871-^72, chapter 30, 
parties have a right to have their suits heard, though such suits may 
have abated through their own inadvertence or from other causes. 
Long t>. Holt, 68—58. 

Upon an appeal to the Superior Court by a plaintiff, in an action 
commenced before a justice of the peace, for the recovery of $60, 
due by former judgment, the plaintiff is entitled to have the case 
heard de now, and for that purpose it should be entered on the Civil 
Issue Docket. Wells v. Sluder, 68—156. 

An appeal by a plaintiff, from a judgment rendered against him 
in a justice^s court, for f6.30, costs in a suit against the defendant 
on an account for over $20.00, should be entered by the clerk on the 
Trial or Civil Issue Docket of the Superior Court, to be tried de 
novo. Such appeal cannot be heard oy the judge at Oliamben. 
Comers of Jackson «. Addington, 68—254. 
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An omission to give the notice of appeal required by section 585, 
of the Code of Civil Procedure, strictly within the ten days therein 
provided for, is not so serious a default, as will preclude a party from 
the right to have his case heard by reoordart. Marsh «. Cohen, 
ea— 283. 

A writ of cerHoToH can only issue to the court wherein the cause is 
pending. Therrfore^ when the cause has been carried by appeal to 
the Supreme Court, the petition for the writ to the court below should 
be dismissed. Williams v, Williams, 71 — 427. 

In a petition for a certiorari^ where the counsel on opposing sides 
make sworn contradictory statements to each other, the Supreme 
Court will not decide between them ; and taking no notice whatever 
of any pretended agreement between the counsel in the court below, 
not appearing upon the record, this court will hold the parties 
strictly to the proyisions of the C. 0. P. Rouse s. Quinn, 75 — 354. 

A defect in the name of a defendant in the summons is cured by 
a judgment by default rendered against him. When such judgment 
is taken before a justice of the peace, and carried by appeal to the 
Superior Court, it is the duty^of the Court to make the proper amend- 
ment and proceed with the trial upon the merits. But when the 
defendant in such case took an appeal from the justice and failed, 
for seven terms, to make any motion to dismiss, he thereby waived 
the irregularity complained of. Clawson «. Wolfe, 77 — 100. 



TITLE XIV. 

OP THE MISCELLANEOUS PROCEEDINGS IN CIVIL ACTIONS AND 
GENERAL PROVISIONS. 

CHAPTER It 

SUBMITTING A CONTROVERSY WITHOUT ACTION.a 

8«c. 816. Controversy, how flubmltted | Sac. 817. Judgment, how enforced or 
withoat action. appealed from. 

816. Judgment. | 

} 815«— €ontr«versjr— Iftoir submlttod vrltlu>itt action* 

Parties to a question in difference, which mi^ht be the yf'/^CiS] 
subject of a civil action, may, Vithout action, agree upon a 
case containing the facts upon which the controversy de- 
peqds, and present a submission of the same to any court 
which would have jurisdiction if an action had been brought. 
But it must appear by affidavit that the controversy is real, 
1 

a I do not find any discussion of Interest, regarding the procedure In sub- 
mitting a oontroTcrsy without action, and therefore, only cite the oases, 
which I have found In which this valuable provision has been resorted to 
as a means for the ascertainment of right. 
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and the proceeding in good fftith, to determine the rights of 
the parties. The judge shall thereupon hear and determine 
the case, and render judgment thereon, as if an action were 
depending. 

Bates «. Lilly, 66 — 232; Johnson v. Cross, 66 — 167; Hervey & Co. 
«. Edmunds, 68—248; Pnllen «. Com'rs of Raleigh, 68—451; Hager 
V, Nixon, 69 — 108; McEethan «. Ray, 71 — 165; Lewis «. Com*rs of 
Wake Co., 74—194; Dixon v. Coke, 77—205; Holland*. Isler, 77—1. 

Judgment shall be entered in the judgment docket, as in 
other cases, but without costs for any proceeding prior to 
trial. The case, the submission, and a copy of the judg- 
ment shall constitute the judgment-roll. The costs of the 
trial shall be five dollars. • 

} 81T«— JudguMiit— iMTw «iifi»veed or appealed ttmmu 

The judgment may be enforced in the same manner as 
if it had been rendered in an action, and shall be subject 
to appeal in like manner. 

CHAPTER n. 

PROCEEDINaS AGAINST JOINT DEBTORS, HEIRS. DEVISEES. liBG- 
ATEE8. AND TENANTS HOLDING UNDER A JUDGMENT DEBTOR. 



Sxa 818. Parties, not summoned In an 
action on joint contract, 
may be summoned after 
judgment. 
810. If judgment debtor die, his 
representatives may be 
summoned. 

820. Form of summons. 

821. To be accompanied by afll- 

daylt of amount due. 



Sec. 822. Party summoned may an- 
swer and defend. 
828. Subsequent pleadings and 
proceedings same as in ao- 

821 Answer and reply to be veri- 
fied. 



} 818«— Pwrtlee Aot siiBuaMned In am actl«n oa $ohat eoAtmeCf may be 
•wmwoned afltor JvdKiaent. 

When a judgment shall be recovered against one or more 
of several persons jointly indebted upon a contract, by pro- 
ceeding as provided in section eighty-seven (§ 87), those 
who were not originally summoned to answer the complaint 
may be sumoioned to show cause why they should not be 
bound by the judgment, in the same manner as if they had 
been originally summoned. 

Navassa Quano Co. «. Willard, 78 — 581. 
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{ 319«— U JndgBMBt drtitM dte, His veprMOttattTMi mmr 1m nnnmoiMa. 

In case of the death of the judgment debtor after judg- 
ment, tiiieheirBy devisees, or legatees of the judgment debtor, * 
or the tenants of real property owned by him and affected 
by the judgment, may, after the expiration of three years, 
jfrom the time of granting letters testamentary or of admin- 
istration, upon th^ estate of the testator or intestate, be sum- 
moned to show cause why the judgment should not be 
enforced against the estate of the judgment debtor in their 
hands respectively; and the personal representatives of a 
deceased judgment debtor may be so summoned at any 
time within one year after thetr appointment. The per- 
sonal representative of a deceased judgment debtor, if there 
be atiy, shall always be parties to any summons against his 
heirs, devisees, legatees or tenants, to enforce the judgment. 

The proper remedy to subject an executor personally, or to enforce 
a judgment against a deceased party's estate, or a debtor jointly 
liable with the defendant, is by a motion in the original cause, and. 
not by a new action. McDowell v, Asbury, 66 — 444 ; Navassa Guano 
Co. «. WiUard, 78—521. 

{ 390«— Form of wunmow; 

The summons provided in the last section shall be signed 
by the clerk of any court in which the judgment was dock- 
eted before the death of the debtor, and in which he had 
property affected thereby, but shall be made returnable to 
the court in which the judgment was recovered ; it shall 
describe the judgment, and require the person summoned 
to show cause within twenty days after the service of the 
summons ; and shall be served in like manner as the origi- 
nal 8ummons.(» 

Navassa Guano Co. v. Willard, 73—521. 



a <iv JOtB.— Does the " Act suspending the Code " operate to change the form 
or return day of the summons provided by this section? It Is eyldent, from 
the language of the subsequent sections, that this proceeding Is regarded by 
the Code, as something distinct from ctn aetion—A special proceeding, regu- 
lated by this chapter, and only as provided therein, governed by the other 
provisions of the Ck>de. 
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The BummoDB shall be accompanied by an affidavit of 
the person causing it to issue, that the judgment has not 
been satisfied, to his knowledge or information and belief, 
and shall specify the amount due thereon. 

Kavaasa Guano Co. v. Willard, 78—521. 

Upon such summons any party summoned may answer 
within the time specified therein, denying the judgment, 
or setting up any defence thereto which may have arisen 
subsequently to such judgment; and in addition thereto, 
if the party be proceeded against according to section three 
hundred and eighteen (§ 318), he may make any defence, 
which he might have made to the action if the summons 
had been served on him at the time when the same was 
originally commenced, and such defence had been then in- 
terposed to such action. 

Navassa Guano Co. o. Willard, 78—521. 

I 39i3.--SiilMMqiieAt pleadlrngs mmI pr eof>»d t iiyi Mune mm in a«tlon* 

T]ie party issuing the summons, may demur or reply to 
the answer, and the party summoned, may demur to the 
reply ; and the issues may be tried and judgment may be 
given in the same manner as in an action, and enforced by 
execution, or the application of the property charged to 
the payment of the judgment may be compelled by attach- 
ment, if necessary. 



I SSi^^—Anrnw^r wmA reply to be -wtarUUd ae in «n action. 

The answer and reply shall be verified in the like cases 
and manner, and be subject to the same rules, as the an- 
swer and reply in an action. 
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CHAPTER III. 

CONFESSION OP JUDGMENT WITHOUT ACTION. 

8XC.82S. Judgment may be confessed I Sac. 820. Statement in writing and 
for a debt due or contin* form thereof, 

gent liability. 1 827. Judgment and execution. 

3Si9.— Judgment nuty be eon ftiw i c d tbr deM due or eonttiment lt»l»tli<y< 

A judgment by confession may be entered, without 
action, either in or out of term, either for money due or to 
become due, or to secure any person against contingent lia- 
bility on behalf of the defendant, or both, in the manner 
prescribed by this chapter. 

This proTision is mot repealed or modified by the ''Act suspend- 
ingthe Code»" 1868-'69,. Chapter 76. Hervey o, Edmunds, 68—^3. 

The guardian of a lunatic may confess judgment for his ward. 
McAden v. Hooker, 74—24. 

§3SM.— Statement la -vrxitlac •nid fem tHereof^ 

A statement in writing must be made, signed by the 
defendant, and verified by his oath, to the following effect: 

1. It must state the amount for which judgment may be 
entered, a«d authorize the entry of judgment therefor. 

2. If it be for money due, or to become due, it must state 
concisely the facts out of which it arose, and must show that 
the sum confessed therefor, is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against 
a contingent liability, it must state concisely the facts con- 
stituting the liability, and show that the sum confessed 
therefor, does not exceed the eame« 

McAden v. Hooker, 74 — 34. 
f-SttTa^-^wdpnemt aad exeeutlon. 

The statement may be filed with the Clerk of the Superior 
Court of the county in which the defendant resides, or if 
he does not reside in the State, of some county in which he 
has property. The clerk shall endorse upon it, and enter 
«n his judgment docket, a judgment of the court, for the 
amount confessed, with three dollars costs, together with 
disbnraements. The statement and ajffidavit, with the judg- 
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ment endorsed, shall thenceforth become the judgment-roll. 
Execations may be issued and enforced thereon, in the same 
manner as upon judgments in other cases in such courts. 
When the debt for which the judgrment is recovered is not 
all due, or is payable in installments, and the installments 
are not all due, the execution raaj issue upon such judg- 
ment for the collection of such installments as have become 
due, and shall be in the usual form, but shall have endorsed 
thereon, by the attorney or person issuing the same, a direc- 
tion to the sheriff to collect the amount due on such judg- 
ment, with interest and costs, which amount shall be stated, 
with interest thereon, and the costs of said judgment. Not- 
withstanding the issue and collection of such execution, 
the judgment shall remain as security for the installments 
thereafter to become due ; and whenever any farther install- 
ments become due, execution may, in like manner, be issued 
for the collection and enforcement of the same. 

CHAPTER IV. 

OFFEB OF THE DEFENDANT TO COMPROMISE THE WHOLE OB A 
PART OF THE ACTION. 



. 828. Oflnsr of oompromlBe. 
829. Defendant may offer to liq- 
uidate damages condition- 
ally. 



Bisa 880. Eflteot of acceptance or re- 
Aualof ofllto. 



{398.— Offer <»rM 

The defendant may, at any time before the trial or ver- 
dict, serve upon the plaintiff an offer in writing to allow 
judgment to be taken against him tor the sum or property, 
or to the effect therein specified, with costs. If the plaintiff 
accept the offer, and give notice thereof in writing within 
ten days, he may file the summons, complaint, and offer, 
with an affidavit of notice of acceptance, and the clerk 
must thereupon enter judgment accordingly. If the notice 
of acceptance be not given, the offer is to be deemed with- 
drawn, and cannot be given in evidence ; and if the plaintiff 
fail to obtain a more favorable judgment he cannot recover 
costs, but n^ust pay the defendant's costs from the time of 
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the offer ; and in case the defendant shall set up a counter- 
claim in his answer to an amount greater than the plain- 
tiff's claim, or sufficient to reduce the plaintiff's recovery 
below fifty dollars, then the plaintiff niay serve upon the 
defendant an offer in writing, to allow judgment to be taken 
against him for the amount specified, or to allow said coun- 
ter-claim to the amount specified with costs. If the defen- 
dant accept the offer, and give notice thereof in writing 
within ten days, he may enter judgment as above for the 
amount specified, if the offer entitle him to judgment, or 
the amount specified in said offer shall be allowed him in 
the trial of the action. If the notice of acceptance be not 
given, the offer is to be deemed withdrawn, and cannot be 
given in evidence; and if the defendant fail to recover a 
more favorable judgment, or to establish his counter-claim 
for a greater amount than is specified in said offer, he can- 
not recover costs, but must pay the plaintiff's costs from 
the time of the offer. 

} 3Si9«— Deibadamt wfmy •Ifer to llqiiftdate daiay eondlttonaUy'. 

In an action arising on contract, the defendant may, with 
his answer, serve upon the plaintiff an offer in writingi 
that if he fail in his defence, the damages be assessed at a 
specified sum ; and if the plaintiff signify his acceptance 
thereof in writing, twenty days before the trial, and on the 
trial have a verdict, the damages shall be assessed accord- 
ingly- 



1 3a0«— BflRMt €it a«ooptonee or reftUMl mt oAr. 

If the plaintiff do not accept the offer, he shall prove his 
damages as if it had not been made, and shall not be per- 
mitted to give it in evidence. And if the damages assessed 
in his favor shall not exceed the sum mentioned in the offer, 
the defendant shall recover his expenses incurred in conse- 
quence of any necessary preparation or defence in respect 
to the question of damages. Such expense shall be ascer- 
tained at the trial. 

36 
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CHAPTER V. 

ADMISSION OB INSPECTION OF WRITINQS. 
SBC. 881. Inspection andoopy of books, papers and documents, how obtained. 
{ 381«— iBspeettoa and eapgr mt booic% pikers and d— ment s, Imw •b- 



Either party may exhibit to the other, or to his attorney, 
at any time before the trial, any paper material to the 
action, and request an admission in writing of its genuine- 
ness. If the adverse party, or his attorney, fail to give the 
admission within four days after the request, and if the 
party exhibiting the paper be afterwards put to expense in 
order to prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense, to be ascer- 
tained at the trial, shall be paid by the party refusing the 
admission, unless it appear to the satisfaction of the court 
that there were good reasons for the refusal. The court 
before which an action is pending, or a judge thereof, may, 
in their discretion, and upon due notice, order either party 
to give to the other, within a specified time, an inspection 
and copy, or permission to take a copy, of any books^ 
papers and documents in his possession or under his con- 
trol, containing evidence relating to the merits of the action 
or the defence therein. If compliance with the order be 
refused, the court, on motion, may exclude the paper from 
being given in evidence, or punish the party refusing, or 
both. This section shall apply to existing suits. 
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CHAPTER VI. 



EXAMINATION OF PARTIES. 



8bc. 882. Action for disoovery abol- 
ished. 
888. A party may examine hia 
adversary as a witness. 

884. Bach examination also al- 

lowed before trial— proceed- 
ings therefor. 

885. Party, how compelled to at- 

tend. 

886. Testimony of party may be 

rebutted. 

887. Efltet of refkisal to testify. 



Sec. 888. Testimony of a party not re» 
sponsive to the inquiries, 
may be rebutted by the 
oath of the party calling 
him. 
880. Persons for whom action is 
brought or defended, may 
be examined. 

840. Examination of co-plaintiff 

or co-defendant. 

841. Husband and wifo, witnesses 



1 839^ A«tio A «sr dlsMnrerjr abollslMd. 

No action to obtain discovery under oath, in aid of the 
prosecution or defence of another action, shall be allowed, 
nor shall any examination of a party be had, on behalf of 
the adverse party, except in the manner prescribed by this 
chapter. 

School Committee o. Eessler. 



1 333.— A puty may ezaasliM Ills mdyrmrwmry as a -wrttmmmB* 

A party to an action may be examined as a witness, at 
the instance of the adverse party, or of any one of several 
adverse parties, and for that purpose may bo compelled, in 
the same mantier, and subject to the same rules of examina- 
tion, as any other witness, to testify, either at the trial, or 
conditionally, or upon commission. 

McEeason v, Hennessee, 66 — 473 ; Whitesides «. Green, 64 — 807. 

} 334i— fraclfc e¥aitnatloifc also allowed befbre trial— Proceedings Ukore. 
for. 

The examination, instead of being had at the trial, as 
provided in the last session, may be had at any time before 
the trial, at the option of the party claiming it, before a 
judge or clerk of the court, on a previous notice to the party 
to be examined, and any other adverse party, of at least five 
days, unless, for good cause shown, the judge order other- 
wise. But the party to be examined shall not be compelled 
to attend in another county than that of his residence, or 
where he may be served with a summons for his attendance. 
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I 835«— Pwrtr» lu»w compelled t* Mtesd. 

The party to be examiDed, as in the last section provided, 
may be compelled to attend in the same manner as a wit- 
ness, who is to be examined condition^lj ; and the exam- 
ination shall be taken and filed by the judge or clerk in 
like manner, and may be read by either party on the trial. 

1 93Aw—Ttttitm.omy of p*iPty muty 1M re1»«tted. 

The examination of the party thus taken, may be rebut- 
ted by adverse testimony. 

{ 387«— BOfeet f rt/t^uml to tMtUy. 

If a party refuse to attend and testify, as in the last four 
sections provided, he may be punished as for a contempt, 
and his complaint, answer, or reply may be stricken out. 

Phillips V. Trezevant, 70—176, 

rebnttod li^ ^^^ o^^tH of tlM pMNy calUnip lilm. 

A party examined by an adverse party, as in this chapter 
provided, may be examined on his own behalf, subject to 
the same rules of examination as other witnesses. But if 
he testify to any new matter, not responsive to the inquiries 
put to him by the adverse party, or necessary to explain or 
qualify his answers thereto, or discharge when his answers 
would charge himself, such adverse party may offer himself 
as a witness on his own behalf in respect to such new mat- 
ter,- subject to the same rules of examination as other wit- 
nesses, and shall be so received. 

{ )139«— Persons Ibr -vrl&om «€tioto Is broncl&t or deftnded nugr be ex* 



A person for whose immediate benefit the action 4s pros- 
ecuted or defended, though not a party to the action, may 
be examitied as a witness, in the same manner, and subject 
to the same rules of examination, as if he were named as a 
party. 

I aiQ, twiliiatloii bf eo^plaHUUT or co-de*Mdamt. 

A party may be examined on behalf of his co-plaintiff or 
of a co-defendant as to any matter in which he is not jointly 
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interested or liable with such co-plaintiff or co-defendant, 
and as to which a separate, and not joint verdict or jnd^- 
rnent can be rendered. And he may be compelled to attend 
in the same manner as at the instance of an adverse party ; 
but the examination thns taken shall not be used in the 
behalf of the party examined And whenever, in the- case 
mentioned in sections three hundred and thirty-three and 
three hnndred and thirty-four (§§ 333 and 334), one of 
several plaintiffs or defendants who are joint contractors; or 
are united in interest, is examined by the adverse party, the 
other of such plaintiffs or defendants may offer himself as 
a witness to the same cause of action or defence, and shall 
be so received. 

At common law, neither the hnsband nor the -wif-e is allowed to 
prove the fact of access or non-access ; and as snch rule is f oanded 
"^^upon decency, morality and public policy," it is not changed by 
this section, allowing parties to testify in their own behalf. Boykin 
V. Boykin, 70—262. 

A party may be compelled to attend court, and be examined in behalf 
of a co-plaintiff, or a co-defendant, ^^as to any matter in which he 
18 not jointly interested or liable," &c; and in such case he is enti- 
tled to pay as a witness. Penny c. Brink, 75 — 68. 

i 341.~HiislNaftcl and -wU^) -vrltncMos. 

In any trial or inquiry in any suit, action or proceeding 
in any court, or before any person having, by law or con- 
sent of parties, authority to examine witnesses or hear evi- 
<lence, the husband or wife of any party thereto, or of any 
person in whose behalf any such suit, action or proceeding 
is brought, prosecuted, opposed or defended, shall, except 
Bs hereinafter stated, be competent and compellable to give 
evidence, the same as any other witness, on behalf of any 
party to such suit, action or proceeding. Nothing herein 
contained shall render any husband or wife competent or 
eompellable to give evidence for or against the other, in any 
criminal action or proceeding (except to prove the fact of 
marriage in case of bigamy,) or in any action or proceeding 
in consequence of adultery, or in any action or proceeding 
for divorce on account of adultery (except to prove the fact 
of muriage,) or in any action or prooeeding for ^t qu 
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accouDt of criminal conversation. No bnsband or wife shall 
be compellable to disclose any confidential commnnication 
made by one to the other daring their marriage. The sev- 
eral sections of this chapter shall apply to existing saits. 

Under the Act of 1866, Chapter 43, a wife was not a competent 
witness for her husband ; but it is otherwise tinder this section of the 
Code. Rice v. Keith, 63—819. 

The allowance of a motion to vacate a judgment and grant a new 
trial, for newly discovered evidence, and for matters occurrins since 
the trial and final judgment, under the supervisory power and equi- 
table jurisdiction of the Supreme Court, is a matter of sound dis- 
cretion, in the exercise of which, the court will be governed by 
the peculiar circumstances of each case. Thsrtfare^ when in a peti- 
tion for divorce, the following issue, to-wit: **Did the plaintiff 
commit adultery with?'* &c., was submitted to, and found by the 
jury against the plaintiff, and final judgment was rendered asainst 
him in such petition : Held, that the court would not set aside the 
judgment and grant a new trial, upon the ground that the principal 
witness who testified as to the adultery of the plaintiff, had subse- 
quentlv been convicted of perjury, for swearing falsely upon the 
trial of said issue, when it appeared that the principal witness for 
the prosecution, upon the trial of the indictment for perjury, was 
the plaintiff and petitioner, who makes the motion to vacate. Home 
V. Home, 75—101. 

In a suit for divorce, a vinculo mtUrimaniiy the plaintiff, (the hus- 
band,) is a competent witness to prove the impotence of his wife. 
Prior to the first day of July, 1872, suits for divorce were properly 
instituted before the Superior Court clerk, but since that date, by 
virtue of the Act of 1871-^72, Chapter 192, the Superior Court in 
term time alone has jurisdiction. Barringer v, Bamnger, 69 — 179. 

CHAPTER VII. 

EXAMINATION OF WITNESSES. 



6Ba SI2. Interest not to exclude a wlt> 
nesB. 



Sec. 818. Parties to aotions and spe- 
cial proceedings may be ex- 
amined as witnesses on 
their own behalf except in 
certain eases. 



{il4A.~lBtoi;«st Wkmt «• «zcl«de « witness. 

No person offered as a witness shall be excluded by rea- 
son of his interest in the event of the action. 

Though a plaintiff could not be admitted as a witness to prove a 
apecial contract with the intestate of the defendant, for the sendees 
of slaves before their emancipation, yet he is competent to prove 
that the intestate had the slaves in possesion and enjoyed their ser- 
vices. Gray v. Cooper, Wi — 188; Murray «. Blackledge, 71 — 492. 

When the administrator of an intestate asks of the plaintiff, who 
had offered himself as a witness^ whether there was not a special con- 
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tract between himself and the intestate, with the view to defeat a 
recovery on an implied contract, it is competent for the plaintiff to 
proTe by himself, or by another witness, all the particulars going to 
make up or qualify such fact, and put it in its proper light. Gray «. 
Cooper, 65—188. 

Under the provisions of the Code, no person is excluded from 
becoming a witness in a matter affecting the estate of a party 
deceased, sought to be charged thereby, by reason of the fact that 
he is a party to the action or a party in interest, except in regard to 
any transaction or communication between such witness and a person 
at the time of such examination deceased. Ballard v. Ballard, 
75—190. 

{ 343.— PwrUes to aotioiu and mpmeiml prooeedtngs naay 1m «ZMatn«d As 
-witiMMMi OB tlMlr boliaU^ exeept In eertetn eo M^ i 

A party to an action or special proceeding in any and all 
courts, and before any and all officers and persons acting 
judicially, may be examined as a witness on his own behalf, 
or in behalf of aiiy other party, conditionally, on commis- 
sion and upon the trial or hearing in the case, in the same 
manner and subject to the same rules of examination as 
any other witness ; provided, however, that no party to the 
action or proceeding, nor any person who has a legal or 
equitable interest which may be affected by the event of the 
action or proceeding, nor any person who, previous to such 
examination, has had such an interest, however the same 
may -have been transferred to, or come to, the party to the 
action or proceeding, nor any assignor of anything in con- 
troversy in the action, shall be examined in regard to any 
transaction or communication between such witness and a 
person at the time of such examination deceased, insane or 
lunatic, as a witness against a party then prosecuting or 
defending the action as executor, administrator, heirs-at- 
law, next of kin, assignee, legatee, devisee, or survivor of 
such deceased person, or as assignee or committee of such 
insane person or lunatic, when such examination or any 
judgment or determination in such action or proceeding, 
can in any manner affect the interest of such witness or 
the interest previously owned or represented by him. But 
when such executor, administrator, heir-at-law, next of kin, 
assignee, l^atee, devisee, survivor or committee, shall be 
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ezamiDed od his own behalf, in r^ard to each trsneaction 
or commnnication, or the testimony of such deceased or 
insane person or Innatic in regard to snch transaction or 
commnnieation (however the same may have been per- 
petuated or made competent), shall be given in evidence on 
the trial or hearing on behalf of snch executor, adminis- 
trator, heir-at-law, next of kin, assignee, l^atee, devisee, 
survivor or committee, then all other persons, not other- 
wise rendered incompetent, shall be made competent wit- 
nesses in relation to such transaction or communication on 
said trial or hearing. The sections of this chapter shall 
Itpply to existing suits. 

A plaintiff, as a witness, cannot prove her services rendered her 
deceased mother, in an action against her motber^s administrator, to 
recover the value of such services. Eirk v, Barnhardt, 74 — 658. 
• One who is the next friend of the plaintiff and also suretv for the 
prosecution, has ik certain ^* legal interest which might be affected by 
the event of the action," being liable for costs if the plaintiff fails 
to recover; and this interest renders him incompetent to testify as 
to any transaction or communication with a party deceased. Mason 
•. IfcCormick, 75—268. 

Direct evidence of a conversation and understanding with the 
plaintiff *s testator is, under this section, incompetent; a subsequent 
rehearsal of that conversation, however, in a conversation with an 
agent of such testator is competent, as a part of the re$ guta, Gil- 
mer «. McNairy, 69—385. 

In actions against a surety on a constable^s bond, alleging certain 
breaches of the condition of the jKmd by the constable, now dead, 
the plaintiff is not a competent witness to prove any transaction or 
conversation between himself and such deceased constable, in regard 
to the matters in controversy. Bryant «. Morris, 69^444. 

Any one who has acquired the rights of a deceased person, whether 
by his deed or the deed of the sheriff, who is authorized to make a 
deed for (lim, is an asngnee within the meaning of this section of 
the Ck>de, and no distinction is made between a voluntary and an in- 
voluntary assignee. McCanless v. Reynolds, 74 — 801. 

Neither of the parties, (plaintiff or defendant,) whether claiminff 
as original parties or as assignees, either by deed of the party or deed 
of the sheriff, is a competent witness in regard to conversations and 
transactions between the party who offers himself as a witness, and 
the assignees of the dead man. McCanless v. Reynolds, 74 — 801. 

When a party to a suit, who is in interest really a plaintiff, but 
appears as a party defendant, gives evidence as to a transaction with 
a deceased testator, it renders competent the evidence of a co-de- 
fendant, touching the same transaction. Redman «. Redman, 
70—257. 

If the declaration of a testator made in his life time, not in the 
"presence of the defendant, could not be given in evidence, because 
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9i hiB not being pennitted to make evidence for himself, his admin- 
istrator will not be allowed to prove such declarations after his death. 
Redman v, Redman, 70 — 357. 

An administrator, upon an issue in regard to assets, cannot testify 
to a transaction betwixt himself and hi$ inteitatA, wherebv a prima 
/aeie indebtedness of his own to the estate, was dischargea ; he may, 
however, testify as to transactions by himself, a^ter the death of his 
intestate, which relieve him from the charge of having assets in 
hand. Whitesides v. Oreen, 64—308. 

The plaintiff in a sait is incompetent to prove that the intestate of 
the defendant actually iignsd a particular paper, although he is com- 
petent to prove his handwriting. Peoples «. Maxwell, 64 — 813. 

What was once said by the plaintiff to the administrator, in rela- 
tion to acts or words of the deceased, (introduced to get the benefit 
of admiwum, deducible from a failure to deny, by the administrator), 
when such acts or words were not within the personal knowledge of 
the administrator, is also incompetent. Peoples v. Maxwell, 64 — 813. 

Upon the trial of issues in proceedings for bastardy, the defendant 
is a competent witness State «. Mcintosh, 64 — 607. 

The exceptions to the rule allowing parties to testify, ». «. as to 
PraMaetunuDetween such party and a person deceased: does not ex- 
tend to cases where a defendant is offered as a witness to testify that 
a bond which was given to a person deceased, and which is the sub- 
ject matter of the suit, was in blank as to the am<mnt payable when 
executed by him ; having been filled up afterwards in his absence, 
and without due authority. Isenhour v, Isenhour, 64 — 640. 

Where the testator of the plaintiffs and the defendant, went, in 
the life-time of the testator, to a third person, and had a conversa- 
tion with him in relation to the subject of the controversy, and at 
the trial both the testator and the said third person were dead, ffeld^ 
that accenting to the true intent and meaning of the proviso to this 
section of the Code, the defendant could not testify to the conversa- 
tion between the testator and such third person. Harshaw v. Dob- 
son, 66—88. 

Testimony as to transactions which took place between the defend- 
ant and an agent, since deceased, is admissable evidence in a suit 
brought by the principal against such defendant. Especially so, if 
the acts and agreements of the agent were afterward communicated 
to the principal and by him assented to. Howerton v, Lattimer, 
68—370. 

Notwithstanding the restrictions contained in this section, in rela- 
tion to a person testifying as to any matter between himself and a 
deceased persoA, when his executor or administrator is a party, he 
may, as heretofore, prove a debt under the book-debt law. Leggett 
f. Glover, 71—311. 

Under this section, an obligee of a bond is not a competent wit- 
ness to prove any transaction between himself and the obligor, when 
such obligor is dead at the time of the trial, although he may have 
previously assigned the bond. Woodhouse v, Simmons, 73 — 30. 

It is competent for a plaintiff, as witness for himself, to testify to 
a conversation had with a certain person deceased, whose represen- 
tative is not a party to the suit. Thomas «. Kelly, 74 — 416. 

A executed a bond to B, who assigned it to C by making his mark ; 
C endorsed the bond to D ; the assi^ment by B was attested by E ; 
apon the death of B, £ was appointed his administrator. In an 
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action brought agunst E to recoyer on said bond: HbUL, that E waa 
not a comp^nt witneae to proTe the assignmeDt by B to C, and that 
C was not a competent witness to proTe that E did sign his name m 
attesting witness to the assignment. Ballard «. Ballard, 7ft — 190. 

In an action against an administrator, the testimony of a witness 
is not admissible to prove a transaction between the witness and the 
defendant's intestate, whereby certain bonds, tho subject of this 
action, were assigned to the witness who assigned them to the 
plaintiff, although upon the cross^zamination, a question, ezplMia- 
tory of a statement made in his examination in chief, relative to such 
transaction, had been asked the witness, and he had answered it. 
Jackson «. Brans, 73—128. 

Where an executor, administrator, next of kin, &c., is examined 
as a witness in his own behalf concerning transactions with the 
deceased, the evidence of any person (as the plaintifE) not otherwise 
rendered incompetent, is admissible to contradict or explain the evi- 
dence of such administrator. Murphy v. Ray, 78 — 688. 

The fact that a witness was at one time the agent of a party 
deceased, does not render his evidence incompetent, after the agency 
has ceased to exist. IJnd. 

B executed his note with C as surety, payable to the guardian of 
the plaintiff, who is now dead ; the note was assigned by the guar- 
dian of the plaintiff, after he became of age. In an action to re- 
cover the amount of the note : It xt>a$ hddy that B was not a compe- 
tent witness to prove that he had paid the note to the deceased guar- 
dian before its assignment to the plaintiff. Lewis «. Fort, 76 — 361.* 

Although a defendant, called by the plaintiff, may be competent 
to testify as to transactions and conversations had with a person at ^ 
the time deceased, against his own interest, he cannot be thereof 
examined against the interests of other defendants. Weinstein 9. 
Patrick, 75—844. 

Where the proposed witness is only a defendant in form, but in 
substance a plaintiff, his interests being identical with that of the 
plaintiff, he cannot be examined under this section, as to any com- 
munication or transaction between himself and a person, at the time 
of such examination, deceased. Ihid, 

A defendant having an interest in the event of an action, is not 
permitted, under this section, to testify in his own behalf, for the . 
purpose of contradicting a former witness, whose evidence tended ^ 
to show that the defendant fraudulently procured an assignment 
from a person deceased. Bushee «. Buries. 77—62. 

Concerning § 848, a general rule may be stated, viz : In all cases, 
except where the proposed evidence is as to a transaction, &c , with 
a person deceased, &c., the common law disqualifications of being a 
party and of interest in the event of the action are removed ; but as 
to such transactions, «&c., the disqualifications are preserved, with 
the added one, not known to the common law, that if the witness 
ever had an interest, upon the question of his competency, it is to 
be considered as existing at the trial. Peebles «. Stanley, 77 — 248. 

Where a deed of trust was attacked for fraud, and the trustor was 
offered as a witness, to prove that there was an agreement between 
him and the trustee, that the latter should hold the property con- 
veyed until the trustor should be able to pay the debts secured from 
other sources: EM^ that the evidence should be permitte*! to go 
to the jury for what it was worth. In such case, the trustee hmmg 
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4M, and the property having been conveyed by a substituted trustee 
to the defendant, the trustor is not excluded by Section 848, from 
being a witness for the plaintiff, who also claimed title through him. 
Isler V. Dewey, 67—98. 

[The following sections irom the Revised Code being the only 
specific provisions now in force, in regard to the taking of depositions, 
are repnnted here for convenience. They are very imperfect and have 
made necessary, in most districts, specific rules upon the subject. 
This is very objectionable, since it renders the administration of 
justice variant in different parts of the State and makes the law almost 
impossible to be ascertained. Some complete and general system 
should be adopted, by means of which uniformity of practice may 
be secured. This statute, also, was adapted to a penod when the 
means of communication between different points were much less per- 
fect than they now are, and consequently requires too long a notice 
to be given. The same numbers have been preserved as were adopted 
in Battlers Revisal, though the other additional sections given there 
are omitted.] 

S4a.i— BzMoinAtAoB toy e^aunlMtfon. 

[Revised Code, Chapter 81, Sections 62 and 68. Amended by Acts of 1868, 
Chapter 22, and Acts of 1876-77, Chapter 7.] 

Any plaintiff or defendant in a civil suit may, after 
action brought, and as well before as after issue joined, take 
the deposition of such persons whose evidence he may 
desire to use in the case, under such rules as to notice as 
may have been or may be established by the court, in which 
the suit is pending, for the taking of depositions, without 
any special order therefor. And if there be no general 
rule as to the time of notice, nor any special order made in 
the cause to that effect, the time of notice shall be as fol- 
lows : Three entire days, when the party notified resides 
within ten miles of the place where the deposition is to be 
taken ; in all other cases, one day more for every addi- 
tional ten miles. The depositions shall be taken on com- 
mission issuing from the court, and under the seal thereof, 
by one or more commissioners, who shall be of kin to 
neither party, and shall be appointed by the clerk when 
depositions are taken before the cause is put to issue. The 
depositions shall be subscribed and sealed up by the com- 
missioner and returned to the court, the clerk whereof shall 
pass upon them under the same rules as were olwerved by 
clerks and masters, in respect of depositions to be read in 
courts of equity ; and all such depositions, when passed 
upon and allowed to be read by the clerk without appeal, 
or by the court on appeal from his order, shall be deemed 
legal evidence, if the witness be competent, and may be 
read ou the trial of the suit, provided they be depositions 
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of the Governor, Secretary of State, Treasurer, Attorney- 
Oeneral, Solicitor for the State, or of any Judge, Presi- 
dent of the University or the head of any other incorpo- 
rated college of this State, or of any deceased person, 
or of any person so afflicted as to 1>e nnable to travel 
to court, or of any person become insane since the taking 
of his deposition, or of any person absent from the State, 
or then removing from the State: Provided^ Jiowever^ 
that nothing herein contained shall prevent any person 
from obtaining from the court a special order for the taking 
of depositions in any cause ; but depositions, when so taken 
and allowed to be read under tlie rules aforesaid, shall 
be as effectual to all intents as evidence, as if they were 
taken in the manner aforesaid : And provided always^ 
that the adverse party shall have the power to cross-examine 
the witness. 



a43>Jb— Fttw w 9ft tmmmtAmAomtru* 

[Revised Code, Ohapter 81, Section 64.] 

Commissioners to take depositions, appointed by the 
courts of this State, or by the courts of the States or Ter- 
ritories of the United States, arbitrators, referees, and all 
persons acting under a commission issuing from any court 
of record in this State, are hereby empowered, they or the 
clerks of the courts respectively in this State, to which 
such commission shall be returnable, to issue subpoenas 
specifying the time and place for the attendance of wit- 
nesses before them, and to administer oaths to said wit- 
nesses, to the end that they may give their testimony. And 
any witness, appearing before any of the said persons, and 
refusing to give his testimony on oath touching such mat- 
ters as he may be lawfully examined unto, shall be com- 
mitted, by warrant of the person before whom he shall so 
refuse, to the common jail of the county, there to remain 
until he may be willing to give his evidence j which war- 
rant of commitment shall recite what authority the person 
hath to take the testimony of such witness, and the refusal 
of the witness to give it. 

a43>t— Attciiid aiicc betere fi»mmli»tonert ^kormr eniiireed* 

[Revised Code. Chapter 81. Section 64.] 

The sheriff of the county where the witness may be, 
shall execute all such subpoenas, and make dne return 
thereof before the commissioner, or other person, before 
whom the witness is to appear, in the same manner, and 
under the same penalties, as in case of process of a like 
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kind returnable to court ; and when the witness shall be 
summoned iive days before the time of his required attend- 
ance, and shall fail to appear according to the precept and 
give evidence, the default shall be noted by the commis- 
sioner, arbitrator, or other person aforesaid ; and in case 
the default be made before a commissioner acting under 
authority from courts without the State, the defaulting 
witness shall forfeit and pay to the party at whose instance 
he may be summoned fifty dollars, and on the trial for such 
penalty, the summons issued by the commissioner, or other 
person as aforesaid, with the indorsement thereon of due 
service by the officer serving the same, together with the 
defanlt noted as aforesaid and indorsed on the summons, 
shall be prima facie evidence of the forfeiture, and suf* 
ficient to entitle the plaintiff to judgment for the same, 
unless the witness may show his incapacity to have attended. 

\ 343«m— Deflralt of -witiMM before eonunlMionery 4fce« 

[Revised Ckxle, Chapter 81, Section 66.] 

But in case the default be made before a cofnmissioner, 
arbitrator, referee or other person, acting under a commis- 
sion or authority from any of the courts of this State, then 
the same shall be certified under his hand, and returned 
with the subpoena to the court by which he was commis- 
sioned or empowered to take the evidence of such witness; 
and thereupon the court shall adjudge the defaulting wit- 
ness to pay to the party at whose instance he was sum- 
moned, the sum of forty dollars ; but execution shall not 
issue therefor until the same be ordered by the court, after 
such proceedings had as are provided (by law). 

(See Section 62, Chapter 81, Revised Code, and § 862, po9ty as to 
the character of such proceedings, if they are now in force,) 

\ 843.y»— Costs of -witneseee.— boiv taxed* 

fRevised Ckxle, Chapter 81« Section 67.] 

Witnesses summoned to appear at any survey, or before 
any jury of view, or before any commissioner, arbitrator, 
or other person authorized to require their attendance, shall 
be entitled to the same fees as for similar attendance at the 
court of the county, and may prove, by their own oath, 
their attendance, mileage and ferriage, before such person, 
who is hereby authorized to administer the oath ; and when 
they shall attend on any commission issuing from without 
the State, they may recover the fees for attendance against 
the party summoning them, or his agent or attorney direct- 
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ing them to be snminoQed ; and when they shall attend 
under a commission or authority from any conrt in this 
State, the fees for attendance shall be proved as aforesaid, 
and be certified to the proper court and taxed as if the 
witness had attended the conrt, among the costs of the 
cause; but nevertheless, such fees may be immediately 
recovered against the party summoning, (by* law). 

(See SectioD 78, Chapter 81, Revised Code. Consult a^, {§ 245 
and 246, ante, as to the power of referee.) 



1 843.0— SabponMM to 1m iMued liy clArk la mmm nmt proTlAed ibr. 

[Revised Code, Chapter 81» Section 68.] 

In all cases not already provided for, when witnessee 
are required to attend any commissioners, referees, order 
of survey, or jury of view, a summons shall be issued by the 
clerk of the court, at the request of either party, express- 
ing the day and place when and where they are to appear, 
the names of the parties to the suit, and in whose behalf 
summoned. 

CHAPTER VIII. 

MOTIONS AND ORDERS. 

Sbg. 844. Definition of an order. Sec. 846. Notice of motion. 

846. Definition of a motion. Mo- 
tions bow and wtiere made. 
Stay of proceedings. Com- 
pening parties to testify. 
Decision on motion. 

1 844«— DeflnitioB of an ord«r. 

Every direction of a court or judge, made or entered in 
writing, and not included in a judgment, is denominated 
an order. 

I 345«— Deflnitlon of m asotloii. Hotlons luiiv and trbere fde. Staf^ 
of prooeedlngs. CompelUnK parttos to tattUy, Decision mi 



1. An application for an order is a motion. 

2. Motions may be made to the clerk of a Superior 
Court, or to a judge out of court, except for a new trial on 
the merits. 

8. Motions must be made within the district in which 
the action is triable. 

4. A motion to vacate or modify a provisional remedy, 
and an appeal from an order allowing a provisional remedy, 
shall have preference over all other motions. 
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5. No order to stay proceedings, for a longer time than 
twenty days, shall be granted by a judge out of court, ex^ 
cept upon previous notice to the adverse party. 

6. When any party intends to make or oppose a motion, 
in any court of record, and it shall be necessary for him to 
have the affidavit of any person who shall have refused to 
make the same, such court may, by order, appoint a referee 
to take the affidavit or deposition of such person. Such 
person may be subpoenaed and compelled to attend and 
make an affidavit before such referee, the same as before a 
referee to whom it is referred to try an issue. And the 
fees of such referee for such service shall be three dollars 
per day. 

7. Whenever any motion shall be made in any cause or 
proceeding in any of the courts of this State, to obtain an 
injunction order, order of arrest, or warrant of attachment, 
in any such action or proceeding, it shall be the duty of 
the judge before whom such motion is made, to render and 
make known his decision within ten days after the day 
upon which such motion shall, or may, be submitted to him 
for decision. 

After a judgment fixing an executor with assets, and a return of 
an execution issued thereon nuUa bana, the proper mode to subject 
such executor personally, is by motion founded on notice, and not 
by civil action. McDowell v, Asbury, 66 — 444. 

A judge of a district, other than that in which a case is pending, 
has authority to issue in such cause a restraining order, although he 
cannot vacate or modify the same. Mauney e, Com'rs Montgomery 
Co., 71—486. 

No party to a suit is permitted, by a new and independent action^ 
to pray for an injunction or to seek any relief which lie might obtain 
by a motion in the original cause. Faison v. Mcllwaine, 72 — 812. 

A summons issued within ten days of the term of the court to 
which it is returnable, should be dismissed on motion. Folk «. 
Howard, 72—527. 

An action is inadmissible as a mode of obtaining relief against an 
execution for irregularUy; the proper relief is, as formerly, by motion 
to set it aside ; notice of the order nisi made thereunder, operating in 
the meantime as an injunction against the process, out where an 
action had been resorted to : HMI that it could not be treated as a 
motion in the original cause, 1st, because not so entitled ; 2d, because 
the only relief prayed for therein, was a perpetual injunction. Foaxd 
9, Alexander, 64—69. 
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A proceeding by a motion supported by affidavits after a notice t9 
tiie opposite party, to have satisfaction of a judgment entered of 
record, apon the gronnd that it has been paid since its rendition, is 
the appropriate remedy, in such a case, but is neither a special pro- 
ceedinff nor a civil action. It is only a motion in a cause still pend- 
ing. Foreman v, Bibb, 65 — 128. 

This section must necessarily be held merely directory, from the 
impossibility of this court^s paving any redress, as regards the time in 
which the judge shall file his decision. Childs d. Martin, OS — 808. 

An order to stay proceedings for a longer time than twenty daysv 
made by a judge at chambers, and without notice to the adverse 
party, will be set aside on motion. Foard v. Alexander, 04 — 09. 

When the proper remedy is by motion in the cause, and a party by 
mistake of his right, begins a new action, the court may, in its dis- 
cretion, treat the summons and complaint as a motion. Jarman «. 
Saunders, 04—807. 

A judgment by default Jindl upon a note payable in Confederate 
currency is irregular, and the proper remedy of the defendant is a 
motion in the cause. Williams o. Rockwell, 04 — 325. 

Perhaps no notice of a motion is required, when the motion is 
made at a term when the cause stands regularly for trial. Brwin v, 
Lowery, 04—821. 

A motion, and not a demurrer, is the proper method of taking ad- 
vantage of a discontinuance. Church v. Furniss, 04 — 059. 

When a motion is made to set aside a judgment, notice must be 

S'ven to the adverse party. Seymour v, Cohen, 07 — 845; Sutton e. 
cMillan, 72—102; Lyon v. McMillan, 72—892. 

Neither the Code of Civil Procedure, Section 72, nor the proviso in 
the Act of 1870, Chapter 193, requires notice to be given to the ad- 
verse party, on an application for permission to defend a suit without 
giving the required security. Deal v. Palmer, 68 — 215. 

The five days* notice which was required by the 21st section of the 
Code of Civil Procedure, previous to a motion for judgment on ac- 
count of a frivolous demurrer, answer or reply, is not applicable since 
the Code of Civil Procedure has been suspended, ana the summons 
in civil action is made retum*able to the court in term time. Now 
such notice is unnecessary, as the parties, through their counsel, 
must take notice, at their peril, of all motions and steps in the cause. 
Clayton «. Jones, 08—497. 

Notice of an application to a court for leave to issue a ven. ex. — the 
judgment having been obtained in 1861, and the last executioa there- 
on returned more than three years from the date of such application, 
and the defendant therein being dead — must be served on the per- 
sonal representative of such defendant. Aycock v. Harrison, 71 — 432. 

Where a plaintiff brought an action to review and correct a decree, 
heretofore made in an old suit inequity and not yet performed: HM, 
upon demurrer, that the proper remedy for the plaintiff, was a mo- 
tion in the original suit, still pending, and not by an independent 
action in the nature of a bill of review. Long e. Cole, 72—20. 

A decree in the former court of equity, regularly enrolled and re- 
gistered, is final; and cannot be impeached by a motion in the cause. 
Thaxton f>. Williamson, 72—125. 

It is error to set aside a judgment, obtained at a regular term of 
the court, upon motion, witMut notice to the adverse party. Lyon v. 
McMillan, 72—892. 
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See, alao, the cases under $ 188 and ( 386, ante; and as regards 
notions in Proyisional Remedies, the varioas sections of Title El, be* 
finning on page 183. 

|M6^]lotlM mm matmUmMU 

When a notice of a motion is necessary, it must be served 
eight days before the time appointed for the hearing; but 
the court or judge may, by an order to show cause, pre- 
icribe a shorter time. 

CHAPTER IX. 

ENTITLINe AFFIDAVITS. 
8bc. SI7.— AflldavlU defeotlvely entitled, vaUd. 

It shall not be necessary, to entitle an affidavit in the 
action, but an affidavit made without a title, or with a de- 
fective title, shall be as valid and effectual, for every pur- 
pose, as if it were duly entitled, if it intelligibly refer to 
the action or proceeding in which it is made. 

CHAPTER X. 

COMPUTATION OF TIME. 
Sec. fas. Time— how oompated. 

The time within which an act is to be done, as herein 

provided, shall be computed by excluding the first day, 

and including the last. If the last day be Sunday, it shall 

be excluded. 

CHAPTER XL 

NOTICES AND FILING AND SERVICE OF PAPERS. 



Ssa S49. Notices, Ac— bow served— 
sabpoena Ibr witnesses. 

860. Wbere service may be made 

by mall. 

861. Service by mall— bow made. 



Sec. 862. Double time wben served by 
mall. 
858. When this chapter does not 
apply. 



|S49.— Hotfteesy Ae. W k^rw serve d n Otpmnrnm ter ' 

Notices shall be in writing; notices and other papers 
may be served on the party or his attorney personally, or 
in the manner prescribed in section eighty (§ 80), where 

not otherwise provided in this act. 
37 
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1. If upon an attorneyy service may be made during his 
absence from his office, by leaving the paper with his clerk 
therein, or with a person having charge thereof; 'or, when 
there is no person in the office, by leaving it, between the 
hoars of six in the morning and nine in the evening, in a 
conspicnous place in the office ; or, if it be not open so as to 
admit of such service, then by leaving it at the attorney's 
residence, with some person of suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between the hours of six in the morning 
and nine in the evening, with some person of suitable age 
and discretion. 

[Amendment by Act of UTS-*??, Chi4>ter 61.3 

3. If upon a person who cannot be found, after due dili- 
gence, or who is not a resident of this State, the service 
thereof may be made by the publication of the notice, once 
a week, for four successive weeks, in some newspaper pub- 
lished in the county from which the notice is issued ; and, 
if there be no newspaper published therein, then in some 
newspaper published within the judicial district, and a copy 
of the notice must be deposited in the post office, directed 
to the person to be served, at his usual place of residence, 
if it be known, and the postage paid, and the pfoof of ser- 
vice shall be as is now required by law in the case of the 
service of a summons by publication. 

4. Service of a subpoena for witnesses may be made by a 
sheriff, coroner or constable, and proved by the return of 
such officer ; or the service may be made by any person 
not a party to the action, and proved by his oath. 

A subpoena for witnesses need not be signed by the derk 
of the court, it shall be sufficient if subscribed by the party 
or his attorney. 

I SSO*— WlMflra mtrwUi9 wmmj^ 1m w<> fegr hmUI. 

Service by mail may be made where the person making 
the service and the person on whom it is to be made reside 
in different places, between which there is r^ular comma- 
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nication by mail. Bat service bj mail shall not be good 
on any party living more than one mile from the post office 
to which it is addressed. 



In case of service by mail, the paper most be deposited 
in the post office^ addressed to the person on whom it is to 
be served, at his place of residence, and the postoge paid. 

f 309.— Doitl»l« tkmm irlMa aerv«d liy Hftall« 

Where the service is by mail, it shall be double the time 
required for a letter to reach the party to whom it is ad- 
dressed by the ordinary usage of the mail. 

} 853.~WlMii tbis dMpteir does not apply* 

The provisions of this chapter does not apply to the ser* 
vice of a summons, or other process, or of any paper to 
bring a party into contempt. The several sections of this 
chapter shall apply to existing suits. 

CHAPTER XII. 

DUTY OF SHERIFFS AND COBONEBS. 

Bwo. 854. Duty of aheriffand coroner In serving or executing process, and how 
enAunoed— may return prooess by mail. 

{ 354.— Duty of slMiiir and ooroner in merrin^ or exteutlM^ proeeasy 
and Iftoir enltoreed— nuiy vetnvn procew by nkail. 

Whenever, pursuant to this act, the sheriff may be re- 
quired to serve or execute any summons, order or judgment, 
or to do any other act, he shall be bound to do so in like 
manner as upon process issued to him, and shall be equally 
liable in all respects for neglect of duty; and, if the sheriff 
be a party, the coroner shall be bound to perform the ser- 
vice, as he is now bound to execute process where the sheriff 
is a party ; and all the provisions of this act relating to 
sheriffs shall apply to coroners when the sheriff is a party. 
Sheriffs and coroners may return process by mail. Their 
liabilities in respect to the execution of process shall be as 
now prescribed by law. 
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The doties and liabUities of a sheriff in regard to the execution of 
process are nearly the same, under the €k>de, as ander the former 
system, bat the procedure for enforcing a judgment against him, is 
changed from a ¥Mre fadoi to a civil action, and the summons mosl 
issue from and be returnable to, the same court as the judgment. 
Jones V. Gupton, 66 — 48; Thompson v. Berry, 64 — ^79; Tate «. Powe. 
64-4M4. 

CHAPTER Xm. 

ACCX>XJNTABIIiITY OP OUARDIANB. 
SxG. 86S. Guardian not to reoeive property until aeoarity given. 
|35ft.— Gwardiui not to re«elTe pr o p e r ty until aeenrlty gk^mk* 

No guardian appointed for an infant shall be permitted 

to receive property of the infant, until he shall have given 

suflScient security, approved by the judge or the court, to 

account for and apply the same under the direction of the 

court. 

CHAPTER XIV. 

POWERS OF REFEREES. 
Sbc. 866. Powers of referees. 
i a56«— Poiprvm of rcfbrc^s. 

Every referee appointed pursuant to this act shall have 

power to administer oaths in any proceeding before him, 

and shall have generally, the powers now vested in a referee 

by law. 

CHAPTER XV. 

MISCELLANEOUS PROVISIONS. 



Brno. 8S7. Papers lost, or withheld, how 
sappUed. 
868. Where undertaking to be 
filed. 



Sbo. 869. Time for publication of no- 
tices, how compnted, how 
Improved. 
880. Laws of other States an4 
Governments. 



{MT.— Papers lost or wttlifceM, Ikow smpplied. 

If an original pleading or paper be lost or withheld by 
any person, the court may authorize a copy thereof to be 
filed and used, instead of the original. 



i SBS.— WlMTo waAertaldtess «o bo llled. 

The various undertakings required 'to be given by this 
act must be filed with the clerk of the court, unless the 
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court expressly provides for a different disposition thereof; 
except that the undertakings provided for bj the chapter 
on the claim and delivery of personal property, shall, after 
the justification of the sureties, be delivered by the sheriff 
to the parties respectively, for whose benefit they are taken. 

1 859.— Time tmr publleatton of ii»tic— K oir eompated. 

The time for publication of legal notices shall be compu> 
ted so as to exclude the first day of publication and include 
the day on which the act or event, of which notice is given, 
is to happen, or which completes the full period required 
for publication. 

{900.— I<a^rs ot otlLer States «imI goiremiAeBte— lio-vr pro-red. 

Printed copies in volumes of statutes, code, or other writ- 
ten law, enacted by any other State or territory, or foreign 
government, purporting or proved to have been published 
by the authority thereof, or proved to be commonly admit- 
ted as evidence of the existing law in the courts and judi- 
cial tribunals of such State, territory, or government, shall 
be admitted by the courts and officers of this State, on all 
occasions, as presumptive evidence of such laws. The un- 
written or common law of any State or territory, or foreign 
government, may be proved as facts, by parol evidence ; 
and the books of reports of cases adjudged in their courts, 
may also be admitted as presumptive evidence of such law. 
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TITLE XV. 

ACnONB IN PABTIOUIiAB GASBBw 



I. 

C l Mi p t mr n* A<Mo»i Im plac* or Mire AMlasy 4m* ' 

tnft»niMUI«MS Im tlM »at«re of a qiao wmrraato. 
Ohaptor III* AetloMS to dotamdiiM rtolw, il»r wooto and MwlMmwi. 
C h a p to r IV. Ge n era l prorletoiie relattnn to aetlons eoneeralns real 



CHAPTER L 

ACTIONS AGAINST FOBEION OORFOBATIONS. 
Sia S6L Where and hy whom brought. 

f a61«->WlMre and bjr wliom Ivrmmht. 

[Amended by Acts of 1876-77, Chapter 170.] 

An action against a corporation created by, or under the 
laws of any other State, government, or country, may be 
brought in the Superior Court of any county in which the 
cause of action arose, or in which it usually did business, 
or in which it has property, or in which the plaintifis or 
any one of them resides, in the following cases : 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff, not a resident of this State, when the 
cause of action shall have arisen, or the subject of the action 
shall be situated, within this State. 
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CHAPTER II. 



AC3TIONS IN PLACaE OF SCIRE FACIAS. C^tJO WARRANTO, AND OF 
IN^RMATIONB AS IN THE NATUBB OF QUO WARRANTO. 



Sac. 802. 8oirefaeia»9akAsw>^omrimto 
abolished, andTthis chapter 
sabstituted. 

88S. Action may be broogfat by 
Attomey-Qeneral to vacate 
a charter, by direction of 
the Legislature. 

M8. Action to annul a eorpora- 
tion, when and now 
brought by Attorney-Gen- 
eral, on leave of the Su- 
preme Court. 

86S. Leave, how obtained. 

860. Action upon Inibrmaticm or 
complaint of course. 

807. Action, when and how 
brought to vacate letters 
patent. 

868. Relator, when to be Joined 
as plalntllt 

868.a Relator to give security. 

868. Complaint, and arrest of de- 
fendant,ln action for usurp- 
ing an office. 

870. Judgment in such actions. 

871. AjBSumptlon of office, Ac, by 

relator, when Judgment is 
In his favor. 



8Ba 878. Proceedings against deftnd- 

ant. on refusal to deli'viBr 

books or papers. 
878. Damages, now recovered. 
874. One action against several 

persons claiming office or 

fttinchlse. 
876. Penalty fbr usurping office 

or franchise; how awarded^ 
876.0 Trial in such eases to be ex- 

nedlted 

876. Jnd g me n t of forfeiture 
against a corporation. 

877. Costs against a corporation, 
or persons claiming to oe 
such, how c<rilected. 

878. Restraining corporation^ 
and appointmeai of r»> 
ceiver. 

379. Copy of Judgment-roll 
against corporation, where 
to be filed. 

880. Entry of Judgment relating 
to letters patent. 

SSL Action for rorfelture of prop- 
erty to the State. 



( 3651. Beige flMias a»d %«o wanraAto abolislMdy mmA Ukla elu^tor suli* 
•tttmtod. 

The writ of scire fadaSy the writ of quo wa/rranto^ dindi'^^Ctr CUU^ 
proceedings by information in the nature of qtu> warranto^A » C/p- 
are abolished ; and the remedies heretofore obtainable in" 
those forms may be obtained by civil actions under the pro- 
visions of this chapter. Bnt any proceedings heretofore 
commenced, or judgment rendered, or right acquired, shall 
not be aflfected by such abolition. 

Thompson t>. Berry, 64 — ^79 ; Thompson c. Berry, 64 — 81 ; Jones c. 
Qnpton, 65 — 48; McDowell v. Asbury, 66 — 444. 

{ MS.— Aetl«m wnmy 1m torovg^ bjr Attovnejr-Ckaena to Taeate a cluur- 
ter» bjr dlreettoA of fbe Iteglalatiire. 

An action may be brought by the attorney-general, in 
the name of the State, whenever the legislature shall so 
direct, against a corporation, for the purpose of vacating or 
annulling the act of incorporation, or an act renewing its 
corporate existence, on the ground that such act or renewal 
was procured upon some fraudulent suggestion or conceal- 
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mont of a material fact^ by the persons incorporated, or by- 
some of them, or with their knowledge and consent. 



|364.^A«ttom to — m1 a tfipumUwi y -whrntk mad. k^nr l»g »ugM t b^ 

An aetion may be brought by the attorney-general, in 
the name of the State, on leave granted by the Supreme 
Coart or a judge thereof, for the purpose of vacating the 
charter or annulling the existence of a corporation, other 
than municipal, whenever such corporation shall ~- 

1. Offend against any of the provisions of the act or acts 
creating, altering, or renewing such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter by abuse of its pow- 
ers; or, 

3. Whenever it shall have forfeited its privileges or fran- 
chises by failure to exercise its powers ; or, ^ ^ 

4. Whenever it shall have done or omitted any act which 
amounts to a surrender of its corporate rights, privileges 
and franchises ; or, 

5. Whenever it shall exercise a franchise or privilege not 
conferred upon it by law. 

And it shall be the duty of the attorney-general, when- 
ever he shall have reason to believe that any of these acts 
or omissions can be established by proof, to apply for leave, 
and upon leave granted to bring the action, in every case 
of public interest, and also in every other case in which 
satisfactory security shall be given to indemnity the State 
against the costs and expenses to be incurred thereby. 

^9M^lMtm,vm liow obtatiM>a« 

Leave to bring the action may be granted upon the appli- 
cation of the attorney-general ; and the court or judge may 
at discretion, direct notice of such application to be given 
to the corporation or its officers, previous to granting such 
leave, and may hear the corporation in opposition thereto. 

i 366.— Aotton mpon iail»rHMitlon or eoaaplaimt, of eo vrae* 

An action may be brought by the attorney-general in 
the name of the people of this State, upon his own infor- 
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tnation, or npon the ootnplaint of any private party, against 
the parties offending in the following cases : 

1. When any person shall usurp, intrnde into, or nnlaw^ 
fully hyld or exercise any public office, civil or military, or 
any franchise within this State, or any office in a corpora- 
tion created by the authority of this State, or, 

2. When any public officer, civil or military, shall have 
done or suffered an act which, by the provisons of law, 
shall make a forfeiture of his office ; or 

3. When any association or number of persons shall act 
within this State as a corporation, without being duly in* 
corporated. 

The right of Ade facto officer to hold his office, cannot be ques- 
tioned collaterally — as here, by objecting to an answer purporting to 
have been sworn to before him. Culver 9i Eg^ers, 68 — 680. 

When the subject of a controversy is the right to a public office, 
the action should be brought by the Attomey-Qeneral under this sec- 
tion, in the name of the people of the State, and if it be against a 
person for usurping a public office, the Attorney-General, in addition 
to the statement of the cause of action, *'may also set forth in the 
complaint, the name of the person rightfully entitled to the office, 
with a statement of his right thereto; and in such case, upon proof 
by affidavit that the defendant has received fees or emoluments be- 
longing to the office, and by means of his usurpation thereof, an 
order may be granted by a Judge of the Supreme Court for the arrest 
of such defendant, and holding him to bail,^* as in other civil actions 
where the defendant is subject to arrest. Patterson 9. Hubbs, 
65—119. 

An action by the Attorney-General in the name of the people of 
the State, and of the person who claims the office of sheriff, is the 
proper mode of proceeding against the person who is alleged to be 
usurping it, to ti^ the question as to which of the parties are entitled 
to the office. Loftin €. Sowers, 65 — 251. 

The provisional remedy of iniunction does not apply to cases of 
the usurpation of a pttblie office^ out is confined to cases where some 
priviUe right is a subject of controversy, and the act sought to be re- 
strained, would produce injury to the alleged right of the plaintiff 
daring the litigation. Patterson e. Hubbs, 65 — 119. 

A public office is an agency for the State, and the person whose 
duty it is to perform that agency, is a public officer. Nor does it 
make any difference whether he receives a salary and fees and takes 
an oath, these being mere incidents and no part of the office itself. 
Nor is it material whether one act, or a series of acts, are required to 
be done. Clark v. SUnly, 66—59. 

Qumre, — Whether a mtrndamtu can be used to try the title of an 
office, under any cirotmistaiices? Not boing provided for bv the 
Code, it must, by virtue of section 892, be governed by the former 

37 
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practice, and hence must be moved for, and be made returnable ia 
term time. Howerton v. Tate, 66—281. 

The act of the Qeneral Assembly, passed April 0th, 1871, giving tm 
the President of the Senate and the Speaker of the House of Repre- 
sentatives, the power to appoint *'all proxies and directors in all cor- 
porations in which the State has an interest," creates a public office, 
and fills the same by appointment of the fjegislatiire. It is, there- 
fore, unconstitutional. Clark v, Stanly, 66 — 59. 

An action brought as follows: **T. L. Hargrove, Attorney-General 
M North Carolina, in the name of the people of the said State, and 
upon the relation of N. N. Tuck o.," i&c., is well brought, and no 
advantage can be taken of it on demurrer. Tuck «. Hunt, 78 — 24. 

An action against a judge of probate to vacate his office, for fail- 
ure to attend to his office under sections 1 and 2 of Chapter 186, Acts 
of 1871-72, is properly brought by the attorney-general in the name 
of the people of the State, by virtue of this section of the Code. Peo- 
ple «. Heaton, 77—18. 

When the question of the right, or title to an office, is put in issue, 
mandamui is not the form of action, the appropriate remedy being 
an action in the nature of quo warranto; nor will mcmdamue lie, 
when two persons claim the same duty adversely to each other, 
against a third party. Brown v. Turner, 70 — 98. 

Any person, having a right to an office, can, in his own name, 
bring an action for the purpose ot testing his right as against one 
claiming adversely. Brown v. Turner, 70 — 98. 

An action to try the right of an incumbent to any public office, 
may be brought by the attorney-general upon his own information, 
or, upon the complaint of any private party. People v. Hilliard, 7Jk 
—169. 

By virtue of Article 8, Section 10, of the Constitution, the Governor 
shall nominate, and by and with the advice and consent of a majority 
of the Senators elect, appoint the directors of the Penitentiary, and 
such other officers as are therein prescribed. Welker v, Bledsoe, 68 
—457. 

An officer elected by the people, holding over his regular term, 
on account of the failure of his successor to qualify, holds over until 
the place is filled at ^*the next general election" by the people. 
Battle «. Mclver, 68—467. 

The directors of the Institution for the Deaf and Dumb and the 
Blind are officers, made so by the Constitution, and so called. The 
legislature has no right to appoint such directors. Nichols o. McEee, 
68—429. 

The legislature cannot authorize the presiding officers of its two 
branches to appoint proxies and directors, in behalf of the State in 
corporations in which the State has an interest; nor can the legisla- 
ture itself make such appointments, for the reason that it would l)e 
an usurpation of executive power. Howerton «. Tate, 68 — 646. 

The legislature, by the Acts of February 18th, 1871, and of AprO 
6th, 1871, having assumed to take the appointment of directors for 
the State of the Western North Carolina Railroad, from the Gk>vemor, 
it thereby dispensed with the necessity of his sending nominations 
for those offices to the Senate, and left the Governor to pursue the 
law as he could. Howerton v. Tate, 68—546. 

The Act of 1869-'70, Chapter 48, repeals the act establishing the 
office of public printer; and the public printer, as now provided for, 
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Is not an officer within the meaning of the Oonstitation. Brown «. 
Turner, 70—98. 

I aOT.— Aetlom wiMm «a4 k>vw Iwr awg lfct t« TACAte letters patent. 

An action may be brought bj the attorney-general, in 
the name of the State, for the pnrpoee of vacating or an- 
nulling letters patent granted by the State, in the following 
eases: 

1. When he shall have reason to believe that such letters 
patent were obtained by means of some fraudulent sugges- 
tion or concealment of a material fact, made by the person 
to whom the same were issued or made, or with his consent 
or knowledge ; or 

2. When he shall have reason to believe that such letters 
patent were issued through mistake, or in ignorance of a 
material fact; or 

3. When he shall have reason to believe that the pat- 
entee, or those claiming under him, have done or omitted 
an act, in violation of the terms and conditions on which 
the letters patent were granted, or have by any other means 
forfeited the interest acquired under the same. 

faas.— RdatMr, wlMm to Ito Joined mm pUlnttC: 

When an action shall bo brought by the attorney -gen- 
eral, by virtue of this chapter, on the relation or informa- 
tion of a person having an interest in the question, the 
name of such person shall be joined with the State as 
plaintiff, and in every such case the attorney-general may 
require as a condition for bringing such action, that satis- 
factory security shall be given to indemnify the State 
against the costs and expenses to be incurred thereby ; and 
in every case where such security is given, the measure of 
the compensation to be paid by such person or persons to 
the attorney-general, shall be left to the agreement of the 
parties, express or implied. 

[Amendment of 1874-*75» Chapter 78, Seotton 1.] 

When an action shall be brought by the attorney-gen- 
eral, by virtue of this chapter, on the relation or informa- 
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tion of a person having an interest in the qnestion, the 
name of snch person shall be joined with the State as 
plaintiff, and in every snch case the attorney-general 
shall require as a condition for bringing such action, that 
satisfactory security shall be given to indemnify the State 
against the costs and expenses to be incurred thereby, and 
such security shall be given before the commencement of 
the action, and in every case when such security is given , 
the measure of the compensation to be paid by snch person 
or persons to the attorney-general shall be left to the agree- 
ment of the parties, express or implied. 

1 966^ 
[Section i, Cbaptetr 76, AoU of 1874-75.] 

That where any such action has been commenced and is 
now pending in any of the courts of this State, the indi- 
vidual relator or relators in such action shall give satis- 
factory security, as is required in the first section of this 
act; and in case of failure by the relator or relators to give 
such securities at or before tne next term of the court in 
which such action may be pending, which may be held 
after the passage of this act, then such action shall be dis- 
missed on motion of defendant or defendants therein. 

Loftin V. Sowers, 66 — 251 ; Patterson c. Hubbs, 65 — 119; Howerton 
t, Tate, 66 — d81, as cited under § 366, ante, 

I SS9.— Complaint, and arrest ot detteidant* In a«tton tnr lufarpin^ an 



Whenever such action shall be brought against a person 
for usurping an office, the attorney-general, in addition to 
the statement of the cause of action, may also set forth in 
the complaint the name of the person rightfully entitled to 
the office, with a statement of his right thereto; and in 
such case, upon proof by affidavit that the defendant has 
received fees or emoluments belonging to the office, and by 
means of his usurpation thereof, an order may be granted 
by a judge of the Supreme Court for the arrest of such de- 
fendant, and holding him to bail ; and thereapon he shall 
be arrested and held to bail, in the manner, and with the 
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fiaine effect, and sabjoct to the same rights and liabilities^as 
in other civil actione where the defendant is subject to arrest.* 

Such an action abates on the c'eath of the plaintiff relator. 8e6 
«&i£«r dictum, Tate v, Morehead, 65—661. 

GoDfiult, ako, the cases cited under l^e preceding sections of thili 
chapter. 

A person who is rightfully entitled to anofBce, although not in the 
actual possession thereof, has a property therein, and may maintain 
tm action for money had and received, against a mere intruder, who 
may perform the duties of such oflBce for a time and receive the fees 
arising therefrom; and such intruder cannot retain any part of the 
fees as a compensation for his labor. Howerton v. Tate, 70 — 161. 

A clerk who hold over from the day of a general election, to-wit: 
the first Thursday in August, until th« first Monday in the ensuing 
September, when his successor was installed, was at least clerk (M 
faeu>; and his acts cannot be oollaterally impeached, and are valid 
as between third parties. Threadgili c. C. C- R. R. Co., 78 — 17tf. 

The county treasurer is the officer whose duty it is to receive pay- 
ment of the county taxes from the sheriff ; and it is also his duty to 
bring suit, on failure of the sheriff to account. If the county trea^ 
surer fails to briug suit, the oounty commissioners are required to do 
so. Com'rs of Bladen Co. t>. Clarke, 73 —255. 

Where A was appointed clerk of the Superior Court for the county 
of E, by the d€ f<uAo judge presiding in that judicial district ; in ap 
action brought against A to oust him from the office, by the appointee 
of one who had been declared judge <i«jwr«; Held, that the appoint- 
ment of A was valid, and the appointee of the judge de j^wre was not 
entitled to the office. Norfleet v. Staton, 78 — 546. 

One who professes to be the incumbent of an office, and performs 
the duties of the same, is estopped from denying the legality of his 
appointment. State ©. Long, 76 — 254. 

A forfeiture of office and a vacancy can be judicially declared only 
after trial and culpability established. Ther^'ore, the office of sheriff 
does not become vacant by failure of the incumbent to renew his 
hovA. Vann t>. Pipkin, 77—408. 

i 370«— JndgnMni In muxSkk ttetioiuu 

In every such case, judgment shall be rendered upon the 
right of the defendant, and also upon the right of the party 
«o alleged to be entitled, or only upon the right of the de- 
fendant, as justice shall require. 

People ©. Bledsoe, 68—457; People «. Hilliard, 72— 16fiL 
^ 3ini«— AMOingptton of ofle«t Jtc^ bjr velAtor, vhm Jud^^meni U Imkls 

If the judgment be rendered vpon the right of the per- 
■eon 60 alleged to be entitled, and the same be in favor of 
such persoo, lie etiall he eatitJed, after taking tlie oath of 
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office, and execnting snch official bond, as may be reqnired 
by law, to take upon himself tlie execution of the office ; 
and it ahall be his duty, immediately thereafter, to demand 
of the defendant in the action all the books and papers in 
liis custody, or within his power, belonging to the office 
from which he shall have been excladed. 



9t9*—Vroc99din§B» m^fmimtft deibmdanty mm veftuAl tm dUUircr lunlri mr 



If the defendant shall refuse or neglect to deliver over 
•uch books or papers, pursuant to the demand, be shall be 
deemed guilty of a misdemeanor, and the same proceedings 
•hall be had, and with the same effect, to compel delivery 
of such books and papers, as are prescribed by law. 

If judgment be rendered, upon the right of the person 
•o alleged to be entitled, in favor of such person, be may 
recover, by action, the damages which he shall have sus- 
tained by reason of the usurpation by the defendant of the 
office from which such defendant has been exclnded. 

Howerton c. Tate, 70—161. 
1 3T4.— One Action against ««T«r«l persons claiming oillee or ikmndtlae. 

Where several persons claim to be entitled to the same 
office or franchise, one action may be brought against all 
such persons, in order to try their respective rights to such 
office or franchise. 



{375.— PenaltfT Ibr nsnrping ofllee or ftanddee, liow awarded* 

When a defendant, whether a natural person or a corpo- 
ration, against whom such action shall have been brought, 
shall be judged guilty of usurping or intmding into, or 
unlawfully holding or exercising any office, franchise, or 
privilege, judgment shall be rendered that snch defendant 
be excluded from such office, franchise, or privilege, and 
also that the plaintiff recover costs against such defendant. 
The court may also, in its discretion, fine such defendant a 
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6um not exeeeding two thoosand doHars, which fine, when 
collected, shall be paid into the treasary of the State. 

Nichols 9. McEee, 68— 429« 

|379.a-VHal la mwuM cmm to Ibe expedited. 

[AeU of 1874-*75, Chapter 178.] 

All actions brought, or which may hereafter be brought, 
to try the title or right of possession to any oflBce, State, 
county^ or municipal, shall stand for trial at the return term 
of the'suramons; and it shall be the duty of the judges 
to speed the trial of such actions and to give them prece- 
dence over all other actions, civil or criminal: Praoidedy 
That a copy of the complaint be served with the summons^ 
at least ten days before the return day thereof. And it 
shall be unlawful to appropriate any public funds to the 
payment of counsel fees m any such quo warranto, 

1 376.— Jndf^meni of forfbltvire aKalmsi m. eorporatlon. 

If it shall be adjudged that a corporation against which 
an action shall have been brought pursuant to this chapter, 
has, by neglect, abuse, or surrender, forfeited its corporate 
rights, privileges, and franchises, judgment shall be ren- 
dered that the corporation be excluded from such corporate 
rights, privileges, and franchises, and that the corporation 
be dissolved. 

^ 377.— CTosto Af^liuii corpoimtloa« or persons claimtmi to be eneli, liour 



If judgment be rendered in such action against a corpo- 
ration, or against persons claiming to be a corporation, the 
court may cause the costs therein to be collected by execu- 
tion against the persons claiming to be a corporation, or by 
attachment or process against the directors or other officers 
of such corporation. 

i 378.— aeo tCT fc iain g eorpontttoa^ omd appolMtment of BoeeliMNr. 

When such judgment shall be rendered against a corpo- 
ration, the court shall have the power to restrain the cor- 
poration, to appoint a receiver of its property, and to take 
an account, and make a distribution thereof among it3 
creditors; and it shall be thedaty of the attoraey-generalp 
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ttamediatelj after the rendition of such judgment, to insti* 
tute proceedings for that purpose. 

{ 3T9.^-<7opr of J«dsBMn«-roll against eo nwamO om, wlMr« tm Ibe Alcd. 

Upon the rendition of such judgment against a corpora- 
f ion, or for the vacating or annulling of letters patent, it 
shall be the duty of the attorney -general to cause a copy of 
the judgment-roll to be forthwith filed iu the ofi&ce of the 
Secretary of State. 

{ 3S0.— Bntrjr of Jadf^meni velatlnff to letters pmUmU 

Such secretary shall thereupon, if the record relates to 
letters patent, make an entry in the records of the commis- 
sioners of the laud office, of the substance and effect of such 
judscment, and of the time when the record thereof was 
docketed ; and the real property granted by such letters 
patent may thereafter be disposed of by such commission- 
ers in the same manner as if such letters patent had never 
been issued. 

{ 381.— Action A»r A»rftltnrs mf pvopMrty t« tlie State. 

Whenever, by the provisions of law, any property, real 
or personal, shall be forfeited to the State, or to any officer 
for their use, an action for the recovery of such property, 
alleging the grounds of the forfeiture, may be brought by 
the proper officer, in any Superior Court of the State. 

The provisions of Chapter 236, Laws of 1874-^75, which enacts, 
•^ That all dividends heretofore declared, or which shall hereafter be 
declared by any corporation, company or association, whether char- 
tered or not, which shall not be recovered or claimed by suit by the 
Sarties entitled thereto, for five years after the same were or shall be 
eclared, shall be paid by the corporation, (&c., to the trustees of the 
University," are in conflict with Article IX, Section 6, of the Con- 
stitution. 

The word ** dividend," as used in that section of the Constitu- 
tion, is synonymous with ** distributive shares," and is used as a 
convertible term meaning the same thing, viz: *' dividends or dis- 
tributive shares of the estates of deceased persons." University v, 
N. C. R. R. Co, 76—108. 

[Chapter 8 of this Title, consisting of Section 882. has been 
rendered nugatory by Chapter 122, of the Acts of 1868-^60, regula- 
iing proceeduigs for partition of real property.] 
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CHAPTER IV. 



ACTIONS FOR WASTE AND NUISANCE. 



tea dSS. Action of waste abolished— 
waste how remediable. 
884. ProTlsions of Revised Code 
applicable to action for 
waste under this act. 



SBC. 88S. When ladgment of forMt* 
are and eviction to be riven. 
886. Writ of nuisance abolished. 
8fC. Remedy for ii^urles hereto- 
fore remediable by writ of 
nuisance. 



The action of waste is abolished ; bnt any proceeding 
heretofore commenced or judgment rendered, or right ac* 
quired, shall not be affected thereby. Wrongs heretofore 
remediable by action of waste, are subjects of action as 
other wrongs, in which action there may be judgment for 
damages, forfeiture of the estate, of the party offending, 
and eviction from the premises. 

Shields «. La¥rTence, 72 — 48. 

|884.— ProvUlmu of Rrrtoed CmU iHppUeable to a«tlom ibr waste 



The provisions of the Revised Code relating to the action 
for waste shall apply to an action for waste brought under 
this act, without regard to the form of the action, so far as 
the same can be applied. 

I SS9«— inrhen JvdcBsemt vt teribltwre and ertotlMft to Ibe gtveMu 

Judgment of forfeiture and eviction shall only be given 
in favor of the person entitled to the reversion, against the 
tenant in possession, when the injury to the estate in rever- 
sion shall be adjudged in the action to be equal to the 
value of the tenant's estate or unexpired term, or to have 
been done in malice. 

IMS.— "WHt of molsaaee aboliiked. 

The writ of nuisance is abolished ; but any proceeding 
heretofore commenced, or any judgment rendered, or right 
acquired, shall not be affected thereby. 



1 881. — Bea sedy tmv li^|«rtos beretofore rsmedlaUe bjr Krrit mt wm 

Injuries heretofore remediable by writ of nuisance are 
lubjects of action, as other injuries ; and in such action 
39 
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there may be jadgmeDt for damafi^, or for the removal of 
the nnisanoe, or both. 



TITLE XVL 



GENERAL PROVISIONS. 



Sxc. 888. Deflnltion of **real prop- 
erty." 

880. Deflnltion of** personal pro- 
perty." 

800. Deflnltion of " property." 

891. Roleofconstroctlon. 

802. Statutory provlBions Incon- 
sistent with this act re- 

898. Ru^ and practice inconsis- 
tent with this act abroga- 
ted. . 

894. Judges of Supreme Ck>art 
shall make roles of prac- 
tice. 



806. Judges of Superior Ooortst* 

sugfl[est rules. 
806. If Judge of a Superior Oouri 

not present^-oourt to be ad* 

Journed— when. 
887. If trial for felony in progress 

at expiration of a term-r- 

term to be prolonged. 
886. Pleadings, <ftc., how written. 
809. Judges of Superior Courts t* 

issue writs of habeas corpus. 



{ 388.— Dellmltioifc ot « real propertjr.** 

The words "real property," as used in this act, are co- 
extensive with lands, tenements and hereditaments. 

1 389.— Dellmltton of » penoMal propertjr.'* 

The words "personal property," as used in this act, in- 
clude money, goods, chattels, things in action, and evi- 
dences of debt. 

1 890.— DellnlUom ot ** propmrtr.^ 

The word " property," as used in this act, includes prop- 
erty real and personal. 

I aoi.— R«l« mt eookStractloA. 

The rule of common law, that statutes in derogation of 
that law are to be strictly construed, has no application to 
this act. 

399.— Statvtorjr prcrrtsloMS iiifiOBsUtemt wttli tlUs aet repAaled. 

All statutory provisions inconsistent with this act are 
repealed; but this repeal shall not revive a statute or law 
which may have been repealed or abolished by the provi- 
sions hereby repealed. And all rights of action given or 
secured by existing laws may be prosecuted in the manner 
provided by this act. If a case shall rise in which an actioi^ 
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for the enforcement or protection of a right, or the redress 
or prevention of a wrong, cannot be had under this act, the 
practice heretofore in nse may be adopted so far as may be 
necessary to prevent a failure of justice. 

Winslow V, Com'rs of Perqaimans, 64 — 218 ; Merwin v, Ballard, 65 
—108; Lutterloh v. Comers of Cumberland, 65 — 408; Howerton v. 
TAt6, 66—281. 

|803.— Rules mnA pnMtlee InconsUtoni -with. tbU met abroffatocL 

Tlie present rules and practice of the courts in civil 
actions, inconsistent with this act, are abrogated, except 
where otherwise expressly provided ; but where consistent 
with this act, they shall continue in force, subject to the 
power of the respective courts to relax, modify, or alter the 
same. 

1 99 f, Judgfii of Bnpreme Go«rt aball make roles of praotlee. 

The judges of the Supreme Court of the State, shall 
make from time to time, rules for the practice of that Court, 
and also rules for the practice and procedure of the Supe- 
rior Courts, not inconsistent with the provisions of this Act. 

t>g5» Jodgee of fhe Bmperior Go«rt to miyi^t rale«« 

Every judge of a Superior Court, at least once in two 
years, shall send to the Chief Justice of the Supreme Court, 
•ny suggestions which he may think fit, respecting the 
practice and procedure of the courts, and respecting any 
other changes in the law which may seem likely to be useful. 

1 396.— If J«dse of a Superior Coiwuet not presemt— eovrt to be mdy^iummA 

If the judge of a Superior Court shall not be present to 
hold any term of a court, at the time fixed therefor, it 
shall be the duty of the sheriff, to adjourn the court from 
day to day, until the fourth day of the term inclusive, unless 
he shall be sooner informed that the judge, from any cause, 
cannot hold the term ; if, by sunset on the fourth day, the 
judge shall not appear to hold the term, or if the sheriff 
shall be sooner advised that the judge cannot hold the 
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term, it shall then be the duty of the sheriff to adjourn the 
court until the next term. 



I a9T«— If iakprUmmwmmmt War tilmmj la prsfppMS •* mxpkrmUem of m tmrai» 
t«nn to be protoageA. 

In case the term of a court shall expire while a trial for 
felony, or for any offence punishable by imprisonment in a 
penitentiary, or by any greater punishment, shall be in 
progress, and before judgment shall be given therein, the 
judge shall continue the term as long as in his opinion i% 
shall be necessary for the purposes of the case. 

IS98.— PlMidlasBy *««» bow w rlitom . 

Every process, pleading, report, order, judgment and 
other proceeding required to be in writing, and. all copies 
of records, shall be written on paper of the width of fools- 
cap or of legal cap ; a margin of from three-fourths of an 
inch to an inch wide, shall be left on the left-hand side of 
each page ; if the sheet be written on both sides, it shall 
be so written, that when several sheets are attached at their 
tops, they may be read consecutively, without reversing 
the manuscript. 

1 890. Jwdg»i of Superior Conrte to la««e ^irrlts of babeoe eorpiie. 

Judges of the Superior Courts shall have all the powers 
and be subject to all the duties in respect to issuing, hear- 
ing and adjudicating on writs of habeae oorpits^ as were 
given or imposed by law, on the judges of the late Superior 
Courts of law of this State. 
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TITLE XVII. 



BEGULATIONS RB8PBCTING EXISTING SUITS. 



Sbo. 400. Clerk of Superior Court to 
transfer eziitlng suits In 
which no final Judgment 
has been entered. 

401. Suits not transi)erred to a- 

bate. 

402. If transferred, how proceed- 

406. Existlng'judgments not dor- 
mant, may be transferred. 

404. Dormant Judgments, how 

received. 

405. Actions to recover debts, 

embraced in stay law. 



Sec. 406. Executions levied on per- 
sonal property. 

407. Executions satisfied. 

406. Executions not levied at all, 
or levied on real property. 

400. Executions to be docketed. 

410. Penalty on sheriff for fluillng 

to return. 

411. Judgments not dormant^ 

when. 

412. Ordinance of March 14, 1866, 

not atfteted. 



i 44IO.— Clerk mt Superior Court to transfto existing snltSy in vrl&lelk 
ifto Iknml Jndcmemt ttmrn been entered. 

[Amended by Acts of 186B-*60, Chapter 22r, Section 12, and 1676-'77, Chap. 9.] 

The clerks of the Superior Courts, at the request of a 
party thereto, and on the payment of a fee of one dollar, 
shall enter on a separate docket, all suits which, at the rati-- 
fication aforesaid, shall have been eomnienced and in which 
final judgment has not been rendered in the late county 
courts, superior courts of law, and courts of equity of their 
respective counties. 

Teague «. James, 63 — 91 ; Waldrop v. Green, 68 — 844 ; Thompson 
V, Berry, 64 — 81 ; Ross v. Alexander, 65 — 676 ; Johnson v. Sedberry, 
66—1. 

I 401.— Suits n«t tmsftsftrred to abate. 

And every suit not so transferred within the time afore- 
said, shall be abated, and the clerk of the Superior Court 
shall tax the costs against the parties liable, and collect the 
same by the proper process. 

{ 44Ki.— 1/ tranoftrrod, ho^r proceeded -vrltlu 

The said suits shall be proceeded in and tried, under the 
existing laws and rules applicable thereto. After final 
judgment shall be rendered therein, the clerk shall enter 
such judgment on the execution docket required to be kept 
by him, and the subsequent proceedings shall be as pro- 
vided for actions hereafter to be commenced. 

Teagne «. James, 68 — 91; Waldrop «. Oreen, 68 — 844; Thompson 
«. Beiry, 64 — 844; Oreen «. Moore, 66—426. 
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f 403.— Bxlstlni^ Jvdcmemte nmt dsriaamt nkmy be 'tnuMflnrced* 

Existing judgments and decrees not dormant, may, in 
like manner, be entered on the execution docket, and the 
subsequent proceedings shall be as is prescribed for actions 
hereafter to be commenced, as far as shall be compatible 
with the previous proceedings ; and no lien acquired before 
the ratification aforesaid, shall be lost by any change of 
process, occasioned by this act. 

Johnson «. Sedberry, 65 — 1 ; Rosa «. Alexander, 65 — 576 ; Isler o. 
Brown, 66—556; Sharpen. Williams, 76—87. 

1 404.— Doraumt fudgwrnmatimf l&o^r reirlired. 

Judgments or decrees which are dormant at the ratifica- 
tion aforesaid, may be revived or enforced in the manner 
herein provided. 

[I 405, if it ever had any effect, is now obsolete.] 
1 400.— Bhwevtloiis Icrlad on personal propertj. 

The late sheriff of any county having in his hands any 
scire facias execution, which has been levied on personal 
property of the defendants, which is unsold, shall proceed 
to sell the same, as now required by law ; he shall pay over 
the proceeds, after deducting his fees, and shall also make 
return of the writ to the clerk of the Superior Court of the 
county, to any court of which the writ is returnable, the 
proceeds to be paid by the clerk to the parties entitled 
thereto. 

1 407.— Bbwentions aoHUtod. 

The said sheriff shall in like manner return all execu- 
tions in his hands which are satisfied, whether by a sale of 
property or otherwise, and shall pay over any proceeds 
thereof. 

{ 408.- Bbweotlona not leried at all, or l«Tied on real propertj. 

As soon as the successors of the said late sheriffs shall 
have qualified and given bonds as required by law, the said 
late sheriffs shall deliver to said successors, all writs of exe- 
cution in their hands, which have not been satisfied, and 
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have not been levied on at all, or which have been levied 
on property ' which has been sold and a residue remains 
unsatisfied, or have been levied on real property which in 
whole or in part remains nnsold, with a return stating any 
receipt of money by them, and their action under the writ. 
The new sheriffs shall proceed to act under such writ as if 
the same had been addressed and issued to them, and shall 
make return thereof to the next term of the Superior Court 
of the county to any court of which the writ was returna- 
ble. Any new sheriff failing to make due return of such 
writs delivered to him shall forfeit and pay one hundred 
dollars to any person aggrieved thereby, to be recovered on 
motion to the court before which the writ is required to be 
returned. All proceeds of executions in part only satisfied 
while in the hands of any late sheriff, shall be paid by him 
to the clerk of the Superior Court of the county to any 
court of wliictli the writ was returnable for the use of the 
parties entitled thereto under the penalties now provided 
by law in case of failure. 

I 409.— Bz«««tloii to be do«lMtod. 

The clerk of any Superior Court to which any execution 
shall be returned as is above prescribed, shall, at the request 
of any person interested therein, and on the payment of 
one dollar, enter such execution on his judgment docket, 
and the like process may be thereafter had thereon, as is 
provided in similar cases on judgments recovered SLfief the 
ratification of this act. 

f^AlOw—Vemmliy mt wlhmwUf tor ftttHwg to retmni. 

No judgment shall be held to have become dormant by 
reason of any stay of execution thereon, in obedience to 
any general or special order, issued by the General lately 
commanding the military district, of which the State of 
North Carolina formed a part, and the time during which 
execution was so stayed, shall not be counted in deter- 
mining any question respecting any question a judgment 
being dormant. 
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Any late gheriff, or other officer, having execntions in 
his hands, and failing to make due retnrn thereof, and to 
pay the proceeds as herein prescribed, shall in each case 
forfeit and i>ay to any person grieved, one hundred dollars, 
to be recovered on motion to the court. 

{4UI.--OHUBa3M« •/ 14tb «raIwrd^ 1868, not •gbeto*. 

Nothing in this act contained shall affect or impair any 
right given by an ordinance of the Convention of this 
State, entitled, ** An ordinance respecting thfe jurisdiction 
of the courts of this State,'' ratified on the fourteenth day 
of March, 1868, in the cases to which it is applicable. 



TITLE XVIII. 

OF THE SUPBEBfB COURT. 



ttaa 418. JarlBdloUon of Sapreme 
Court, 
414. Oases—how taken to Sa- 
preme Court. 



Sao. 4IS. Claims against the State. 

416. Manner of prosecuting 

claims against the State. 



{ 413.— Jarlsdlctl<»n mt Suprense Cowrt. 

The Supreme Court shall have jurisdiction to review 
upon appeal, any decision of the courts below, upon any 
matter of law or legal inference ; but no issue of fact shall 
be tried before this court ; and the court shall have power 
to issue any remedial writs necessary to give it a general 
supervision and control of the inferior courts. [Constitu- 
tion, Article IV, Section 10.] 

1 414 . Oa se s H ow taken to the SnpreaM 0«wrt. 

Oases shall be taken to the Supreme Court by appeal as 
provided in Chapter I, of Title XIV of this Code of Civil 
Procedure. 

1 415.— Cnalms against the State. 

The Supreme Court shall have original jurisdiction to 
hear claims against the State, but its decision shall be 
merely recommendatory; no process in the nature of exe- 
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eution Bhall issue thereon ; tbey shall be reported to the 
next session of the Greneral Assembly for its action. [Con- 
stitation, Article lYi Section 11.] 

Boner «. Adams, 65 — 689. 

Any person having any claim against the State, may file 
his complaint in the office of the clerk of the Supreme 
Court, setting forth the nature and grounds of his claim ; 
he shall cause a copy of his complaint to be served on the 
Governor, and therein request him to appear on behalf of 
the State and answer his claim ; the copy shall be served 
at least twenty days before application for relief shall be 
made to the court. In case of an appearance for the State 
by the Governor, or any other authorized officer, the plead- 
ings •and trial shall be conducted in such manner as the 
court shall direct. If an issue of fact shall be joined on 
the pleadings, the court shall transfer it to the Superior 
Court of some convenient county, for trial by a jury, as 
other issues of fact are directed to be tried ; and the judge 
of the court before whom the trial is had, shall certify to 
the Supreme Court, at its next term, the verdict, and the 
case, if any, made up and settled, as prescribed in section 
three hundred and one (§ 301) of the Code of Civil Pro- 
cedure. 

If the State shall not appear in the action by any au- 
thorized officer, the court may make up issues and send 
them for trial as aforesaid. The Supreme Court shall, in 
all cases, report the facts found, and their recommendation 
thereon, with the reasons thereof, to the General Assembly 
at its next term. 

Bledsoe «. State, 64 — 892; Boner «. Adams, 65 — 689; Henry «. 
State, 68—466; Clements v. SUte, 76—199; same case, 77—143. 
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ACT BUBPENDINO THE CX)I« OF CIVIL PBOCEDUBE IN CERTAIN 

CASES. 

[Acts of 1868--*69, Chapter 76, amended by Acts of 1870-71, Chap. ^ and t87t-*7S, 

Chapter 14.] 



Sbc. 1. Aotions— how commenced. 
2. The summon!. 
8. PlalntifT to Ale complaint. 

4. Defendant shall appear. 

5. Issue to stand for IriaL 

6. Sununons in hands of ofllcer 

to be returned. 



Sbc. 7. Executions issued, how tested 
and returned. 
8. Proceedings by attachment. 
0. Exemptions fjrom repeal. 
10. Act, when in force. 



I !•— Aetions— h«w < 

That all civil actions shall be commenced by the issuing 
a summons. 

A Buit to recover possession of land is a doU action^ and not a 
tpedal proceeding. Therefore, the summuns (by the Act of 1868~'69, 
Chapter 76,) is returnable to term time, and not before the clerk. 
Woodley o. Gilliam, 64—649. 

The appointment of a trustee by a Judge of Probate, in cases 
where the former trustee has died, removed from the county, or 
became incompetent, cannot be done on an ex parte motion or 
petition. The application for such appointment is in the nature of a 
civil action, and all persons interested must be made parties, and 
have full time and opportunity to set up their respective claims. 
Guion ». Melvin, 69—242. 

|1S*— mhe siusmoBs. 

The summons shall run in the name of the State, be 
signed by the clerk of the Superior Court having jurisdic- 
tion to try the action, and under the seal of the court, and 
shall be directed to the sheriff of the county in which the 
defendant resides or may be found. It shall be returnable 
to the regular term of the Superior CSourt of the county 
where the plaintiflb, or one or more of them, or the defen- 
dants reside, and shall command the sheriff, or other proper 
officer, to summons the defendant to appear at the next 
ensuing term of the Superior Court and answer the com- 
plaint of the plaintiff, and shall be dated on the day of its 
issue. The officer to whom the summons is addressed shall 
note on it the day of its delivery to him, and shall execute 
it at least ten days before the beginning of the term to 
which it shall be returnable, and shall return it on the first 
day of the term. 
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The *^Act suspending^ the Code of OiYil Procedure in certain 
cases, ^ is not unconstitutional in requiring writs in civil cases to be 
** returned to the regular term of the Superior Court," &c.y instead 
of the clerk's oflSce. McAdoo v. Benbow, 68 — 461. 

Civil actions must (by the Act of 186^*69, Chapter 76) be issued 
by a clerk, and made returnable in term time. McArthur v, Mc- 
Eachin, 64—72. 

Under the "Act suspending the Code of Civil Procedure in cer- 
tain cases," the summons in a civil action is to be returned to the 
term : TJiertfore^ an action in which the summons was returnable 
before the clerk, upon demurrer by the defendant, will be dismissed, 
and a provisional warrant of attachment, (issued because defendant 
was removing his goods, &c.) although properly returnable, will 
follow the fate of the action. Jones i>. McClair, 64 — 125. 

The Clerk of the Superior Court of one county has no right to 
issue a summons returnable to the Superior Court of another county; 
but irregularity of service is waived oy an appearance and answer m 
bar. Moore t. N. C. R. R. Co., 67—209. 

' Summons issued after the passage of this act, returnable before 
the clerk, is not void but irregular, and may be set aside on motion. 
Woody t>. Jordan, 69—189. 

Sections 815 and 825 of the Code are still in force, notwithstand- 
ing the Act of 1868-'69, Chapter 76, suspending the Code in certain 
cases, and controversies may still be submitted without action, and 
judgment confessed according to them. Hervey «. Edmunds, 68 — 248. 

1 3«— Plalntur to lll« complaint, 4&o« 

The plaintiff shall file his complaint in*the clerk's office 
on or before the third day of the term to which the action 
is brought, otherwise the suit shall, on motion, be dismissed 
bj the court at the cost of the plaintiff. 

Th« **Act suspending the Code of Civil Procedure in certain cases, ^ 
does not repeal §116, C. C. P., so as to allow of '* pleas" mthaut 
verification. Haywood «. Bryan, 68 — 521. 

1 4«~DeflDnd<uit shall appMur. 

The defendant shall appear and demur, plead or answer 
at the same term to which the summons shall be retuma^ 
ble, otherwise the plaintiff may have judgment by default, 
as is now allowed by law. 

The word ** plead" used in the Act of 1868-^69, chap. 96, sec. 4, 
must be regarded as an inadvertence, and was not intended to change 
the Code system. Gates o. Gray, 66—442. 

{5»— iMiM to Stand tov trial* 

The plaintiff shall join in the demurrer or reply to the 
answer at the same term to which such demurrer or answer 
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may be filed : and that the issues, whether of law or fact, 
shall stand for trial at the next term snoceeding the term 
at which the pleadings are completed. 



i ••— SvmmoiM la hmmdm of ofioers to be ret«xiMd« A«. 

[Amended by AcU of ISTIK-Tl, Chapter 42, Section 6.] 

That all writs of summons in civil actions now in the 
hands of the sheriff or clerk, shall be returned by said o£S- 
cers to the next term of the Superior Court, and such writs, 
together with all writs of summons in civil actions hereto- 
fore returned in which no final judgment has been rendered, 
shall be placed by the clerk on the docket of the Superior 
Court at the next ensuing term, and the pleadings in such 
actions shall be conducted according to the rules prescribed 
in this act : Provided^ That all civil actions in which issues 
have been joined, shall stand for trial at spring term eigh- 
teen hundred and seventy-one. 



2 7.— BbweatioiM lacoed— Im>w tested rnnA retwraed. 

[Amended by Acts of 1870-71, Chapter 42, Section 7. J 

All executions issued, or judgments in civil actions shall 
be tested as of the term next before the day on which they 
issued, and shall be returnable to the term of the court next 
after that from which they bear test; and all executions 
now in the hands of any sheriff, issued from any Superior 
Court, shall be returned to the next term of said court. 

The Act of Assembly, 1870-'71, chap. 42, by which executions is- 
sued on judgments in civil actions, are required to be tested as of the 
term next before the day on which they are issued, is merely direc- 
tory, and its omission does not vitiate the process. Bryan «. Hubbs, 
69-428. 

The provision for docketing a justice*s judgment in the office of 
the Clerk of the Superior Court of the county, so as to make it a 
Judgment of the Superior Court, from the time of its being docketed, 
IS not repealed by the Act of 1868-*69, Chapter 76, entitled ** An 
Act suspending the Code of Civil Procedure in certain cases.*' 
Bates V, Bank of Fayetteville, 65—81. 

By the effect of the statute which suspends the Code of Civil Pro- 
cedure, the j^roceedings of the latter as to docketing such judgments 
€u are taken %n the court where docketed, are suspended; and the 18tb 
Bale of Praodoe laid down by the Supreme Court (68 — 669) operates 
to make all judgments during any term relate to the first day of such 
tetm. Norwood t. Thorp, €mU-wS. 
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) 8.— Pro— JingB hijr < 

The provisions of this act fthall not apply to proceedings 
by attachment. 

H3rmaii v. Devereux, 68 — 624 ; Greenlee v, Greenlee, 68 — 698. 

Notwithstanding the provisions of its eleventh section, the Act of 
1868-'69, Chapter 76, is to be construed as requiring the 9ummon$ in 
cases where the defendant is a nan-resident^ to be returned to the term 
of the court, though that section requires the toarrant of attachment 
to be returned hef<^e the derk. Backalan ©. Littlefied, 64—283. 

Where a summons was made returnable, — and the complaint, and 
answer, in chief, were filed, b^are the derhy (July, 1869,) and he re- 
turned the case to the next term, the docket of which showed the 
names of the respective counsel marked to such case : EMy that, at 
Spring Term, 1870, it was competent for the judge to amend the 
summons by making it returnable to the term^ in accordance with the 
Act of 1868-'69, chapter 76. Thomas 9. Womack, 64—657. 

The ninth section of the Act of 1868-'69, (repealed by chapter 28 
of the Acts of 1869-70), hdd to have been unconstitutional. Latham 
•. Whitehurst, 69—88. 

1 9.~BxempMoiM from repeal. 

Nothing in this act shall operate to repeal the provisions 
of the Code of Civil Procedure, which allow defendants to 
be arrested and held to bail in certain cases. 

{ 10.— Aet— vrhem in feree. 

[Amended by Acts of 1872-78, Chapter 14.] 

That this act shall be in force until otherwise provided 
by law. 

Since the passage of the Act of 1870-71, chapter 42, the clerk of 
the Supreme Court of one county, cannot issue a summons returnable 
in the Superior Court of another. Howerton v. Tate, 66 — 481. 

The Act of Assembly, 1870-71, chapter 42, by which executions 
issued or judgments in civil actions, are required to be tested as of 
the term next before the day on which they are issued, is merely di- 
rectory, and its omission does not vitiate the process. Bryan «. 
Hubbs, 69—428, 

Qu(Bre. — How are judgments by default, now allowed by law, and 
the amounts thereof ascertained? Is it in the manner prescribed in 
the 217th section, ante, or is it by the old mode of a jury and a writ 
of enquiry? Sutton v. McMillan, 72 — 102. 

Where a summons was issued within ten days before the term of 
the Superior Court to which it was returnable : Held, that the action 
should have been dismissed on the motion of the defendant, and that 
it was error to order an alias returnable to the next ensuing term. 
Folk ©. Howard, 72—527. 
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SPECIAL PROCEEDINGS. 



dutptur I. Pr«eed«re in speelal prsoMdftMKS, gfinefmttjr. 

Gluqitor n. ProeeedlMgs 1«|r « -wtdo^r to reeo^er a jrear^s support. 

Cautpter m. Proccediiff to obtain dourer. 

Glftapter IV. Proceediims fbr th» partition of propertjr. 

Glftapter T. Pro€«MUn||s in relation to mills. 

Glftapt«r VI. Assif^nMnt o£ homesteadl on petition of owner. 

cautpter VH. Mandamus. 

CHAPTER I.- 

PROCEEDINGS IN SPECIAL PROCEEDINGS GENERALLY.a 
[Acts of 1888-'89, Chapter 93.] 



Sec. 1. When all the parties ask the 
same relief. 

2. In what cases the clerk may 
hear summarily. 

8. If any of the petitioners are in- 
fants, Judge must revise or- 
der. 



Sec. 4. Special proceedings. 

6. Every order, Ac, by Judge to 

be signed by him. 
6. What parts of Code of Civil 

Prooedure applicable. 



7. Reports not to be set aside for 



pon 

trivial defects. 

|1.— IVlfcen all the parties ask tlie sauM relief. 

If all the parties in interest join in the proceeding and 
ask the sanne relief, the comniencement of the suit shall be 
by petition setting forth the facts entitling the petitioners 
to relief, and the nature of the relief demanded. 

A demurrer for dower is a special proceeding retamable before the 
clerk. Felton v. Elliott, 66—195. 

I S.— In wliat cases the olerk majr l&ear swmmarlly. 

In such cases, if all persons to be affected by the decree, 
or their attorney, shall have signed the petition, and they 
be of full age, the clerk of the Superior Court shall have 
power to hear the petitions summarily, and to decide the 
same if either or any of the petitioners shall be residing out 



a As to the distinction between civil actions and special proceedings, and 
what flblls under each class, see { 6 of the Code, and a tall discoasion in the 
notethereta 



Digitized by VjOOQIC 



PBOOBDUBK IN SPBGIAL PBOCBBDING6. 321 

of the State, an aothority from him or them, to the attor- 
ney, in writing, must be filed with the clerk, before he shall 
make any order or decree to prejudice their rights. 

1 9.— If mMkj 9t tlM pettttoaerfl ave Utiluat*— Jadf^e must rerlae •rder. 

If any of the petitioners be an infant, or the guardian of 
an infant acting for him, no order or judgment of the clerk, 
affecting the merits of the case, and capable of being pre- 
judicial to tiie infant shall be valid, unless submitted to, 
and approved by the judge of the court in or out of term. 



1^ 

When special proceedings are had against adverse parties, 
they shall be commenced as is prescribed for civil answers. 

The appointment of a trustee by a Judge of Probate, in cases 
where the former trustee has died, removed from the county, or 
became incompetent, cannot be done on an «s jparts motion or pe- 
tition. The application for such appointment is in the nature of a 
civil action, ana all persons interested must be made parties, and 
have full time and opportunity to set up their respective claims. 
Ouion V. Melvin, 69—242. 

A proceeding to make a judgment nUi absolute, must be com- 
menced by summons. Thompson v. Berry, 64 — 81. 

Consult, in connection with this case, McDaweU v. Atbury^ 66^-444, 
cited under § 845 of the Code. 

A proceeding'by a motion supported by affidavits after a notice to 
the opposite party, to have satisfaction of a judgment entered of 
record upon the ground that it has been paid since its rendition, is 
the appropriate remedy in such a case, but is neither a special pro- 
ceeding nor a civil action. It is only a motion in a cause still pend- 
ing. Foreman «. Bibb, 65—128. 

JO.— BirelT- order, A««, bjr |iidg« to be stcmed lay hiin. 

Every order or judgment, whether in a civil action or a 2<u. U^cLT 
special proceeding, which is required to be made by a judge /^72 " ^ 
of the Superior Court, either in or out of term, shall be /*- / ¥- y^ 
authenticated by his signature. 

{ e.—'WluiA porta of €)ode of Ctvll Proeedvre Wk^^s^litmMU. 

Both in respect to proceedings on petitions, in which all 
the parties in interest join as petitioners, and to special pro- 
ceedings between advei'se parties, the following portions of 
the Code of Civil Procedure, except as modified by special 
provisions in particular proceedings, shall be applicable as 
41 
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far as thej can be, without prejpdioe to riglit and juatioe, 
and without inconvenience, to-wit: Titles one, two, three, 
four, five, six, seven ; title eight, except sections one hun- 
dred and twenty-four and one hundred and twenty-five; 
titles nine, ten ; title eleven, except so much of section two 
hundred and fifty-eight as limits the kinds of executions to 
three. In special proceedings the judgment may be, that 
the parties, or any of them, shall do, or omit to do, any act 
according to the right and justice of the case; and upon 
such judgment the execution may issue conformable thereto, 
and be enforced as provided in seoticHi two hundred and 
fifty-seven of the Code of Civil Procedure. Titles twelve, 
thirteen, fourteen, fifteen, sixteen, seventeen and twenty- 
one, sections four hundred and thirteen and four hundred 
and fourteen of title eighteen. 

A gammons served on a defendant, commanding him to answer on 
a day certain, which day is less than twenty days from the time of 
service, is not necessarily on that account void, and the Probate 
Judge is not bound to dismiss it. He should have allowed the de- 
fendant the time allowed by the Code, for an appearance. Qoion •. 
Melvin, 69—242. 

(7.— R«porU Mt aside for trl-rlal Aeibcto. 

No report or return made by any commissioners shall be 
set aside, and sent back to them, or others for a new report, 
by reason of any defect or omission not aflFecting the sub- 
stantial rights of the parties, but such defect or omission 
may be amended by the court, or by the commissioners, by 
permission of the court. 

The summons in special proceedings is returnable before the clerk. 
Any proceeding that under the old mode was commenced by capiat 
ad regpondmdum, or by a bill in equity for relief, is a "civil action;" 
any proceeding, that under the old mode, might be conunenced by 
petition, or motion upon notice, is a ** special proceeding." Tate 9. 
Powe, 64—644. 
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CHAPTER n. 



PROGEEDINQ8 BY A WIDOW TO RECOVER A YEAR'S SUPPORT. 



[ AeU of 186B-*«, Chapter OS.] 



8bc 



1. What widows entitled to a 

year's sapport. 

2. From what asAlgned. 

8. Value of the allowanee^ 
4. Family defined. 
6. Daty of the administrator, 
Ao., to assign. 

6. How value or articles assign- 

ed to be ascertained. 

7. Personal representative to 

apply to justice, Ac 

8. Duty of the commissioners. 

9. Appeal may be taken to an- 

perior Court. 

IflL Duty of appellant. 

11. Sum allowed to widow to be 
credited to executor, un- 
less impeached for flraud. 

IX When above allowance shall 
be in ftilL 

18. When not in Ihll. 



Sbc. 14. Application to be made by 
summons, Ac. 

15w What to be set forth in com- 
plaint. 

18. Whatjudgment shall be giv- 
en. 

17. Duty of commissioners, how 

report returned. 

18. Party interested may except. 

19. If the report be confirmed, 

what Judgment and execu- 
tion, 
ao. Ooata, how to be paid. 

21. Fees of commissioner and 

sheriff. 

22. What acts repealed. 

23. Year's provisions heretofore 

laid off; validated. 
21 Widows unprovided for, al- 
lowed to proceed under this 
act. 



1 1«— "Wliat vrido^vs emtltled to a year^ support. 

Every widow of a deceased intestate, or of a testator 
from whose will she has dissented, shall be entitled, besides 
her distributive share in her husband's personal estate, to 
an allowance therefrom, for the support of herself and her 
family, for one year after his decease. 

It is not the lapse of time since the death of the hasband, bat 
such lapse since the taking ont of administration papers, that i^ects 
the right of the widow to a year's provisions. Rogers, ex partey 
68—110. 

If a widow who has petitioned for a year's allowance, die after 
the commissioners have made the allotment, and before the confirma- 
Hon of their report by the court, the petition abates, and cannot be 
revived by her administrator. Dunn, ex parte, 68 — 187. 



fa.— From wluit i 

Such allowance shall be assigned from the crop, stock, 
and provisions of the deceased in his possession, at the time 
of his death, if there be a sufficiency thereof in value, and 
if there be a deficiency, it shall be made up by the personal 
representative from the personal estate of the deceased. 

la^Votae or«M olloiiMiss. 

Except in cases in which a larger allowance is hereinafter 
{Mtidad for, the ndae of tbe year's allowaiioe ahall be three 
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hundred dollars, and one hundred dollars in addition thereto 
for every member of the family besides the widow. 

I 4.— Familjr Dcflned. 

The family of the deceased, for the purposes of this act, 
shall be deemed to be, besides the widow, every child, either 
of the deceased or of the widow, and every other person to 
whom the deceased or widow stood in place of a parent, 
who was residing with the deceased at his death, and whose 
age did not then exceed fifteen years. 



) 5.— Dvtjr •t the adimhitrtrmtor, ifee.» to i 

It shall be the duty of every administrator, collector, or 
execntor, of a will, from which the widow of the testator 
has dissented on application in writing, signed by the 
widow of such intestate or testator, at any time within 
one year after the decease of the husband, to assign to her 
in the manner prescribed in this act, to the value herein 
prescribed, deducting therefrom the value of any articles 
consumed by the widow and her family since the death of 
her husband to the time of the assignment. 

1 6*— Hoinr Talve of articles amisned to be ascertoitted. 

The value of stock, crop and provisions assigned to the 
widow, as well as that of the articles consumed, shall be 
ascertained by a justice of the peace and two persons quali- 
Xied to act as jurors of the county in which the administra- 
tion was granted or the will was proved. 

{ 7.— PertoBol repreeentotl^e to oppljr to Jwstleey 4ke. 

Upon the application of the widow, the personal repre- 
sentative of the deceased shall apply to a justice of the 
peace of the township in which the deceased resided, or of 
some adjoining township, to summon two persons qualified 
to act as jurors, who, having been sworn by the justice to 
act impartially, shall with him ascertain the number of the 
family of the deceased, according to the foregoing definition 
and examine his stock, crop and provision on hand, and 
assign to the widow so macfa thereof as will not exceed A» 
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value limited in section ten of this act, subject to the de- 
duction prescribed in section twelve of this act. The com- 
missioners shall put the widow in possession severally of 
the articles assigned to her. 

The commissioners shall make and sign three lists of the 
articles assigned to the widow, stating the quantity and 
value of each, the number of the family, and the deficiency 
to be paid by the personal representative. One of these 
lists shall be delivered to the widow, one to the personal 
representative, and one returned by the justice, within 
twenty days after the assignment, to the Superior Court of 
the county, and the clerk shall file and record the same 
and enter judgment against the personal representative, to 
be paid when the assets shall come into his hands, for any 
residue found in favor of the widow. 

I •.—Appeal may- be talun to Svpcrlor Court. 

The personal representative, or the widow, or any credi- 
tor, legatee, or distributee of the deceased, may appeal from 
the finding of the commissioners to the Superior Court of 
the county, and cite the adverse party to appear before such 
court on a certain day, within ten days from the assignment. 

1 10.~-I>«t7 of appellant* 

At or before the day named, the appellant shall file with 
the clerk, a copy of the assignment and a statement of his 
exceptions thereto, and the issues thereby raised shall be 
decided by the court as other issues are directed to be ; when 
the issues shall have been decided, judgment shall be en- 
tered accordingly, if it may be without injustice, without 
remitting the proceedings to the commissioners. 

1 11.— S«m allowed to 'vridow to be credited to ezeeutor, vnleM loi^ 



Upon the settlement of the acoonnts of the personal rep- 
resentative, he shall be jcredited with the articles assigned, 
and the value of the defidency assessed aa aforesaid, if the 
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same shall have been paid, unless the allowance be im- 
peached for fraud or gross negligence in him. 

I n^mTMen aboTe aUowMM* ihaU be 1» ftaU. 

If the estate of a deceased be insolvent, or if bis personal 
estate does not exceed two thousand dollars, the allowance 
for the year's support of his widow and her family shall not, 
hi any case, exceed the value prescribed above; and the 
allowance made to her as above prescribed, shall preclude 
her from any further allowance, 

{ la^Wl&cn not tn ftaU. 

It shall not, however, be obligatory on a widow to have 
her support assigned as above prescribed, without applying 
to the personal representative of her deceased husband ; or 
after an allowance shall have been made to her on her ap- 
plication in manner aforesaid, she may, at any time within 
one year after the death of her husband, apply to the Supe- 
rior Court of the county in which the will was proved, or 
administration granted, to have a year's support for herself 
and her family assigned to her. 

1 14.— Applicatiom to be BuUie bjr miBuiions, ifee. 

The application shall be by summons, as is prescribed in 
section four of this act, in which the personal representative 
of the deceased, if there be one other than the plaintiff, the 
largest known creditor, or legatee, or some distributee of 
the deceased, living in the county, shall be made a defen- 
dant, and the proceedings shall be as prescribed in this act 
for special proceedings between parties. 

1 15*— "MTlmt to be aet tnrth, im eompUUmt. 

^In her complaint the widow shall set forth, beside the 
fact entitling her to a year's support and the value thereof, 
as claimed by her, the further facts, that the estate of the 
deceased is not insolvent, and that the personal estate of 
which he died possessed, exceeded two thousand dollars, 
and also whether or not she had an allowance made her, and 
the nature and value thereof; and if no allowance has beeo 
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made, the quantities and values of the articles consumed 
by her and her family since the death of her hnsband. 

1 16.— "Wlutt Judfl^ment ahrnH be |^T«ii« 

If the material allegations of the complaint be found 
trne, the judgment shall be that she is entitled to the relief 
sought ; and the court shall thereupon issue an order to the 
sheriff or other proper officer of the county, commanding 
him to summon a justice of the peace and two indifferent 
persons qualified to act as jurors of the county, to assign 
to the plaintiff from the crop, stock, and provisions of the 
deceased, a sufficiency for the support of herself and her 
family, for one year from the death of her husband ; and 
if there be a deficiency thereof to assess such deficiency, to 
be paid by the personal representative from the pereonal 
assets of the deceased ; deducting, nevertheless, in all cases 
from such allowance the articles, or the value thereof con- 
sumed by the widow and her family before such assign- 
ment, and also any sura previously assigned to her. 

1 17*— Duty of €k»iiunU«ton«rs9 hoinr report ret«ni«d« 

The said commissioners shall be sworn by the justice and 
shall proceed as prescribed in sections thirteen and fourteen 
of this act; except that they may assign to the widow to 
a value sufficient for the support of herself and her family 
according to the estate and condition of her husband and 
without regard to the limitation in section ten of this act; 
but the value allowed shall not in any case exceed the one- 
half of the annual net income of the deceased for the three 
years next preceding his death. Their report shall be re- 
turned by the sheriff, instead of by the justice. 

} 18.— PMrtj* tnterestod mmy ezeepft. 

The personal representative, or any creditor, distributee 
or legatee of the deceased, within twenty days after the 
return of the report, may file exceptions thereto ; the plain- 
tiff shall be notified thereof and cited to appear before the 
court on a certain day, within twenty, and not less than 



Digitized by VjOOQIC 



8f 8 THE CODE — ^WTTH VOTES AlCD DECISIOITS. 

ten days, after service of the notice and answer the same ; 
the case shall thereafter be proceeded in, heard, and decided 
as herein provided for in special proceeding between 
parties. 



2 !••— If tlM r«p*rt be oPHJliif iilj trliat JnAynMut Mid exeewttom* 

If the report shall be confirmed, the court shall so de- 
clare, and execution shall issue to enforce the judgment as 
in like cases. 

IfaO.—Oo&Uf how to be pftld. 

If the widow shall recover final judgment for a value 
greater than that mentioned in section three (Section 10 
of the original act) or for an additional value after having 
received the value therein mentioned, it shall be in the dis- 
cretion of the court, to adjudge the whole or any part of 
the costs against the widow, the personal representative of 
the party excepting, as may seem just ; but if the widow 
shall fail to recover more than the value allowed by sec- 
tion three, computing as part of her recovery, any value 
which may have been assigned to heron her application, to 
' her personal representative she shall pay the whole cost of 
the proceeding. If the personal representative shall have 
failed for thirty days after the widow's application, to have 
her year's support assigned to her, he shall pay the whole 
cost of her proceeding personally. 

2 )ll.— Fees of eommUsloner and dfeerUT. 

The fees of the justice and commissioners and sheriff, 
each, shall be one dollar for the assignment ; the other fees 
and cost shall be as prescribed in other cases. 

g SJi.— l^n&at acts repealed. 

Sections eighteen, nineteen, twenty and twenty-one of 
chapter one hundred and eighteen of the Revised Code, are 
hereby repealed. 

^113.— Tear's proTialons heretofore laid oft, -validated. 

All the widow's year's provisions heretofore laid off by 
any court or proceeding, since the present Constitution of 
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tbe State was ratified, shall be and the same are hereby 
validated : Provided^ The same are satisfactory to the 
parties. 

|04.— "Wido-w* viftpr«nrld0d fbr» mUmrwttd. to firoeeed under tlftls mtt* 

Every widow, whose year's support has not been allowed 
and assigned to her by some court or proceeding since the 
present Constitution was ratified, may proceed to have the 
same allotted to her under the provisions of this chapter, 
deducting for the time which has elapsed up to the date of 
such allotment. 

CHAPTER m. 

PROCEEDINGS TO OBTAIN DOWER. 
[Aoto of 18e8-'de, Chapter 98.] 



8kc. 1. To what dower a widow is en- 
titled. 

2. Common law dower defined. 

8. Dower not liable to be sold 
under execution. 

4. Alienation by husband pass 

only two-tnlrds. 

5. When widow barred. 

6. Widow may dissent. 



Sbo. 7. Eflfbct of dissent. 

8. When dower assigned by heir 

or devisee with widow. 

9. How dower may be applied 

for. 

10. Who must be parties. 

11. How dower assigned. 

12. Notices to such parties. 



^ 1«— T* inrlkAt dw^rer m, wrtAmw \m entitled. 

Widows shall be endowed as at common law, as in this 
chapter defined. 

The Act of March 2d, 1867, entitled an act restoring to married 
women their common law right of dower, having been repealed by 
the Act of 1868-^69, a feme covert cannot set up a claim for dower 
during the life-time of her husband. Hughes v. Merritt, 07 — 886. 

A claim for dower, under the Act of 1867, set up in 1872, the hus- 
band being still alive, cannot be sustained. Felton v. Elliott, 66 — 195. 

Previous to the statutes of 1866-'67 and 1868 -'69, purporting to 
restore to married women the common-law right of dower, the wife 
bad only an inchoate right of dower in the lands of her husband, sub- 
ject to be defeated at any time, by the husband's conveyance. Sut- 
ton V. Askew, 67—172. 

When land was acquired, and a marriage was contracted, previous 
to the statutes aforesaid, fields that these statutes cannot affect the 
rights of the husband, nor restrict his power of alienation, nor con- 
fer upon the wife any right of dower, which she did not have before. 
Ibid. 

Queref — Whether it is competent for tbe General Assembly to 
give a married woman a right of dower in land acquired after the 
passage of the statutes referred to, although the marriage took place 
before that time. Ilnd. 
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An agreement to pay a married woman a certain sum of money for 
A«r rigM of dower in the land of her husband, when the land was 
acquired, and the marriage was contracted before March 2d, 1867, is 
void against creditors, for want of consideration. Sutton «. Askew, 
66—172. 

When A dies, seized of land, leaving a widow, and B, the son of 
A, occupies the land jointly with A's widow, and thereafter B dies, 
when the widow of A applies and obtains dower, the widow of B 
cannot be endowed of such land after the death of the widow of A. 
Reitzel i;. Eckard, 65—673. 

A widow is entitled for her dower to a life estate in one-third of the 
full value of any land in which her husband had an equitable estate, 
subject to valid incumbrances thereon ; and so, has a right to require 
that the remaining two-thirds, as well as the reversion of the one- 
third assigned to her, shall be applied to the payment of any pur- 
chase money still due for said land, in exoneration of her dower ; 
being liable for such purchase money only after these funds have 
been exhausted. Garoon c. Cooper, 63 — 386. 

{9.— Common laiv doiv«r d«lln«d. 

Every married woman shall be entitled to one-third in- 
terest in value of all the lands, tenements and heredita- 
ments whereof her hasband is or may be seized, and pos- 
sessed at any time during coverture ; in which third part 
shall be included the dwelling house in which her husband 
and family usually resided, together with the offices, out- 
houses, buildings and other improvements thereto belong- 
ing or appertaining. 

The widow, being but the representative of her husband, who has 
no exclusive or superior right to any particular portion of the land 
to be divided, has no right to have any particular part of such land 
assigned to her as dower. Gregory v, Gregory, 69—522. 

} 3«— Doinrer not liable to be sold under exeentfton. 

Dower, or right of dower, shall, in no ease, be subject to 
seizure on execution for the payment of any debt of the 
husband during the term of the life of the wife. 

Land, having been devised, charged with the payment of a sum of 
money to a minor, the devisee also being appointed guardian of the 
minor: Eeld^ that the fact that he eha/rged himself with such money 
in his returns to court, was no discharge of the lands. 

In such case, the widow of the devisee, before ^he can be called 
on to contribute, is entitled (in aid of dower) to have the whole of 
the personal estate of the deceased, and after that all of his real estate 
not included in her dower interest, applied to the discharge of the 
debt. Smith v. Gilmer, 64--546. 
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Where a tract of land upon which a widow bad dower was sold, 
for the purpose of making assets to pay debts by the administrator 
of the husband, in two separate parts, and she bid off both parts at 
unequal prices, and the sale was set aside as to the cheaper part : 
It w(t9 hdd^ that she had the right to have the sale set aside as to the 
other part also, where it appeared that she would not have pur- 
chased the former part unless she could have gotten the latter with 
it Davis v. Cureton, 70—667. 

The dower in the land charged with the payment of a certain sum, 
cannot be called upon, until it is ascertained that the remaining two- 
thirds, and the reversion in the one-third assigned for dower, is in- 
sufficient to pay off the incumbrance. Ruffin 'o. Cox, 71 — 253. 

1 4.— Altonation by liitslNu&d pas* •mljr tvroothlrdfl. 

No alienation of the husband alone, with or without cov- 
enant of warranty, shall have any other or further effect 
than to pass his two-thirds interests in such estate : Pro- 
vided^ That a mortgage or trust deed by the husband to 
secure the purchase money, or any part thereof, of land 
bought by him, shall, without the wife executing the deed, 
be effectual to pass the whole interest according to the pro- 
visions of the said deed. 

The widow of a mortgagor, as against the legatees and next of kin 
as well as against the heirs and devisees of her deceased husband, 
has a right to have mortgaged land, which has been assigned as her 
dower, exonerated from the mortgaged debts, but as against his other 
creditors she has no such right. As to them, she has only the right 
to have the two-thirds of the land not embraced in the dower, and 
the reversion of the dower sold, and the proceeds applied to the pay- 
ment of the mortgage debt, and to have the residue of that debt, if 
any, paid rateably with the other debts of the deceased out of the 
personal assets ; and, if there still be any part of the mortgage debt 
unpaid, it will be a charge on the dower. Creecy v. Pearce, 09 — 67. 

Where the wife's right to dower in all the lands of which her hus- 
band was seized during coveture, by virtue of the Act of March 2nd, 
1867, had attached before the execution of a deed of trust: Held, 
that, as the bargainor took by act of the htuSniTid and claimed under 
Aim, the land was subject to the wife's right of dower, even though 
the deed was made to secure a pre-existing debt. Rose «. Rose, 68 
—891. 

{ 5.— HVlien irldoir iMurred. 

The right to dower under this act shall pass and be effect- 
ual against any widow or person claiming under her upon 
the wife joining with her husband in the deed of convey- 
ance and being privately examined as to her consent thereto 
in the manner prescribed by law. 
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Every widow may dissent from her husband's will before 
the Conrt of Probate of the county in which such will ia 
proved, at any time within six months after the probate. 
The dissent may be in person, or by attorney, authorized in 
writing, executed by the widow and attested by at least 
bne witness and duly proved and registered* The dissent, 
whether in person ot by attorney, shall be filed as a record 
of courti If the widow be an infant or insane, she may 
dissent by hef guardiatl« 

Upon such dissent, the widow shall have the same rights 
and estates in the real and personal property of her hus- 
band as if he had died intestate. 

WheD) foir the payment of a deceased busband^s debts^ it becomes 
necessary to resort to lands devised by him to his wife, she is remit* 
ted to her right of dower^ which, as in other cases, is not subject to 
those debts during her life. Avery, ex parte, 64 — 113. 

2 8.— 1¥1&CB ddnrer mMtgndd bjr heii' olr de-vlMc -with, ^vrid^ir* 

If the personal property of a decedent be suflBcient to 
pay his debts and charges of administration, the heir or 
devisee with the widow may, by deed, agree to an assign^ 
tnent of her dowen 

} 9.— Ho-vr dbifrer uUty- be apidtod foi% 

If no such agreement be made, a widow may apply for 
assignment of dower by the petition in the Superior Court 
as in othef cases of special proceedinga. 

1 10.— 1¥1&6 ittvM 1M purttos. 

The heirs, devisees, and othier persons in possession of or 
claiming estates in the lands^ shall be parties to suck pro- 
ceeding. 

A creditor of the deceased had a riglit, under the former practice, 
to come in and be made a party defendant, for the purpose "exoeptii^ 
to an admeasurement of dower, in the course of a petition by the 
dower, and this is so still, under this act, regulating special proceed- 
ings. Moore, eec parte, Hi — 90. 
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A petition for dower may be ex pwrU, in the names of the widow 
and tne heirs, but if the widow be guardian of the heirs and the es- 
tate be insolvent, the heirs should be made parties defendant, with a 
properly constituted guardian ad litem; ana the creditors also are to 
DO allowed to come in if they choose, and make themselves defen- 
dants. Avery, expctrte, 64 — 118. 

One who claims the land, under a conveyance made by the de- 
ceased, has a ri^ht to intervene in proceedings for dower in such 
land, "instituted oy the widow against the heirs of the deceased. 
Carney «. Whitehurst, 64—436. 

J tl«— Hoiv dovrer ■ntgnfA 

If dower be Adjudged, it shall be assigned by a jury of 
five persons qualified to act as jurors, unless one of the 
parties demand a greater number, not exceeding twelve, 
who shall be sntninoned by the sheriff to meet on the 
premises or some part thereof, and being duly fiwom by the 
sheriff, shall proceed to allot and set apart to the widow 
her dower in said premises according to law and make a 
report of their proceedings nnder their hands to court, 
which the sheriff shall return within five days to the cleric 
of said court. 

A widow who is entitled to dower, can ordinarily exercise do 
right over the land, until her dower has been assigned. Webb «. 
Boyle, 63—271. 

The parties, or their attorneys to such proceeding, shall 
be notified of titie time and place of meeting of the jury 
appointed to assign dower, at least five days before the 
•meeting. 

In a petition for dower, m the county oourt, judgment was given 
that the petitioner was entitled, and an order made for a jury to allot 
it. Upon the return of their report at the next term, a person who 
claimed to be true heir of the deceased, came in, and suggested that 
there had been no marriage between the latter and -the petitioner. An 
issue was made up accordingly, and at an ensuing term it was tried, 
^ind a verdict given in accordance with the suggestion; upon the 
•petitioners appealing to the Superior Court, she moved that the re- 
i)ort be confirmed, this the. judge declined to do, and ordered another 
issue to be tried, and petitioner appealed again : EM, that the al- 
leged heir could not intervene to have the judgment for dower set 
aside, 86 be was no party to the proceedings. That such interven- 
tion could not, under the circumstances, be supported as an applica- 
tion by one (tggrieoed by the {particular admeasurement, to have it set 
adde. Lowery v, Lowery, 64—110. 
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CHAPTER IV. 

PROCEBDINOS FOR THE PARTITION AND SALE OP PROPERTY. 

[ Aoto of 18<»-'60, Chapter 122.] 



Sec. h Appointment of commission- 
ers. 
2. Oath of commissioners. 
8. Duty of commissioners. 
4. Employ a surveyor. 

6. Report of commissioners. 

0. Decree of confirmation, effect 
of. 

7. Where land lies in several 

counties. 

8. Sums to bear interest. 

9. Sums charged on minors— 

when payable. 

10. Ck>mpensation of 0>mmi8- 

sioners— penalty. 

11. Costs. 

12. Sale of real estate— applica- 

tion— how to be made. 

13. When sale to be ordered, and 

terms. 

14. Notice of sale. 

15. Who authorized to selL 

16. Lands required to be sold for 

public purposes— procedure. 

17. Proceeds to oe secured to cer- 

tain persons. 

18. Dower may be apportioned— 

when. 



Sec. 19. Compensation of officer or 
person appointed to sell. 

20. Proceedings when lands lie 

partly in this State and 
partly in another. 

21. Court may decree partition. 

22. Commissioners to oe appoint- 

ed, their dutv: final decree. 

23. Decree fbr partition In anoth- 

er State when enforced in 
this State. 

24. Judge to decide in reference 

to law passed by another 
State. 

25. Time allowed married wo- 

men, inflftnts, Ac 

26. Pay of commissioners. 

27. Partition of personal prop- 

erty—how made. 

28. Report, confirmation thereof. 
20. When sale ordered. 

80. Notice of sale, &c 

81. Confirmation and effidct of 

82. Compensation of commis- 

sioners, &c. 
88. Procedure as in the special 

proceedings. 
84. Repeal. 



{ 1.— AppointmeAt •/ eommisstoners* 

The Superior Courts, on petition of one or more persons 
claiming real estate as tenants in common, shall appoint 
three disinterested commissioners to divide and appropriate 
such real estate, or so much thereof as the court may deem 
best, among the several tenants in common. 

The special proceedings prescribed, for obtaining partition of land 
between tenants in common, or the sale thereof, when actual partition 
is impracticable, do not apply to a case where tenants in common 
have Dj contract agreed npon terms as to the manner and extent of 
the partition sought to be made. Keener v. Den, 78 — 132. 

Under a devise of land to A, B and C, for life only, with re- 
mainder to 9ueh of their children <u should he living at their deaths the 
land cannot be sold for partition, — those taking in remainder not 
being ascertained. One of the liife tenants dies, leaving two chil- 
dren : Hdd^ that although they are known, yet their interests are so 
mixed up with the interests of others in remainder, who are not yet 
ascertained, and cannot be during the lives of the life tenants, that 
the same cannot be sold now in any way, or by any person. Wil- 
liams V. Hassell, 74—434. 

The fact that M is seized of an ettate for life only, and A and co- 
tenants are seized in fee simple^ is no bar to an action for pa/rtiHon; 
nor is the pendency of an action for the foreclosure of a mortgage. 
McEachem «. Gilchrist, 75—196. 
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{ii.-o*tiftor« 

The commissioners shall be sworn by a justice of the 
])eace, or other person anthorized to adminbtcr oaths, to 
do justice among the tenants in common, in respect to snch 
partition, according to their best skill and ability. 

{ 3.— Duty of commlMloncra. 

The commissioners who shall be summoned by the sheriff, 
or any constable, must meet on the premises and partition 
the same among the tenants in common, according to their 
respective rights and interests therein, by dividing the land 
into equal shares in point of value as nearly as possible, 
and for this purpose they are empowered to subdivide the 
more valuable tracts as they may deem best, and to charge 
the more valuable dividends with such sums of money as 
they may think necessary, to be paid to the dividends of 
interior value, in order to make an equitable partition. 

} 4.— Bmploy « rarrejror. 

The commissioners are authorized to employ the county 
surveyor, or in his absence, or if he be connected with the 
parties, some other surveyor, who shall make out a map of 
the premises showing the quantity, courses and distances 
of each share, which map shall accompany and form a part 
of the report of the commissioners. 

^ 5. Report of eommlMloners* 

The commissioners, within a reasonable time, not exceed- 
ing sixty days after the notification of their eLppoinimeutjQ J^J% /o 
shall make a full and ample report of their proceedings, 
under the hands of any two of them, specifying therein the 
manner of executing their trust and describing particularly 
the land or parcels of land divided, and the share allotted 
to each tenant in severalty, with the sum or sums charged 
on the more valuable dividends to be paid to those of in- 
ferior value. The report shall be filed in the office of the 
Superior Court Clerk, who shall give the parties or their 
attorneys ten days notice to file exceptions thereto, before 
any motion to confirm such report is heard. 
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When in a decree, made in a petition for partition, some of the 
heirs are required to account for advancements, and others were not ; 
and when such decree was made without the knowledge or consent 
of some of the parties, was not signed by the judge, and was other- 
wise informal, the same will be set a^de, and another decree made. 
Collins, ex parte^ 71—286. 

1 6.~Dceree of conJlmiatloii, eflfect of. 

Such report when confirmed, together with the degree 
of confirmation, shall be enrolled and certified to the reg- 
ister, and registered in the office of the county where such 
real estate is situated, and shall be binding among and 
between the claimants, their heirs and assigns, 

{ 7«— IVIkerv land lies In aereral •onnttoc. 

In cases where the real estate lies in several counties, the 
petition may be exhibited in the Superior Court of any one 
of such counties, in which a part thereof is situated. 

2 8.— Sum* to bear Interest. 

The sums of money due from the more valuable divi- 
dends shall bear interest until paid. 

1 9.— SuDU ciiarged on minor*, irlien pajable. 

When a minor, to whom a more valuable dividend shall 
fall, is charged with the payment of any sum, the money 
shall not be payable until such minor arrives at the age of 
twenty-one years, but the general guardian, if there be one, 
must pay such sum whenever assets shall come into his 
hands, and in case the general guardian shall have assets 
which he did not so apply, he shall pay out of his own 
proper estate any interest that may have accrued in con- 
sequence of such failure. 

f 10.— Compensation of com m t—ioners, penalty. 

The commissioners shall be allowed, each of them, the 
sum of one dollar per diem for their services, and if, after 
accepting the trust, they or any of them unreasonably delay 
or neglect to execute the same, every such delinquent com- 
missioner shall be liable to the penalty of fifty dollars, to 
be recovered by action of the petitioners. 



Digitized by VjOOQIC 



PBOCBEDINGS FOR PABTITION, KTC. 387 

The compeDsation of the commifisioDers, the expenses in- 
curred for surveying, and all fees and costs of the proceed- 
ing, shall be paid as the court may direct. 

} lii.— 8aie of VMd Mtete, appltoatftony kow to be wamOm, 

Application for the sale of real estate held in common 
may be made by petition preferred in the Superior Court 
of the county where such real estate or some part thereof 
lies, by one or more of the parties interested therein. 

1 13.— "Wlian Mile to 1»e orderedy and tonas. 

Whenever it appears by satisfactory proof that an actual 
partition of the lands cannot be made without injury to 
some or all the parties interested, the court shall order a 
sale of the property described in the petition, or any part 
thereof, on such terms as to size of lots, place or manner of 
sale, time of credit and security for payment of purchase 
money, as may be most advantageous to the party con- 
cerned, and, on the coming in of the report of sale and con- 
firmation thereof, the title shall be made to the purchaser 
or purchasers at such time and by such person as the court 
may direct. 

In case an actual partition cannot be made with a reasonable 
equality of values without impairing the value of some of the shares, 
the court ought to order the land to be sold for an equal division. 
Gregory v, Gregory, 69 — 522. 

A married woman is not bound upon a bond executed by her, for 
the acquisition of property to make equality of partition of land 
between herself ana her sisters. Huntley v, Whitner, 77 — 892. 

} 14.— Notice of sale. 

The notice of sale, under this proceeding, shall be the 
same as required by law on sales of real estate by sheriffs 
on execution. 

{ 19.— "Wlfto aitt]M»xis«d to mLL 

The court may authorize any officer thereof, or any other 

competent person, to be designated in the decree of sale, to 

sell the real estate under this proceeding. Such officer, or 

person, shall file his reports of sale, giving full particulars 

43 
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thereof) within ten days after the Bale, in the office of the 
Clerk of the Superior Court, who shall give the notice 
specified in section five of this act. 

-J /- A M -A. clerk of the Superior Court, appointed to sell real estate in a 

7 / JiyiA ^lL P^^^^^^^^S ^^^ partition, acts in his official capacity, even though he 
/ / ^ f ^^ jg jjQi; designated as clerk, in the order of appointment ; and the los* 

of money collected by him, in pursuance thereof, by being stolen 
from a safe in which it was deposited, is an official default and 
breach of bond, for which his sureties are liable. Cox v. Blair, 
76—78. 

1 16. Ijmakdm required to be aold for public pnrpoees, procedure. 

When the lands of joint tenants, or tenants in common, 
are required for public purposes, one or more of such 
tenants, or their guardians for them, may. file a petition 
verified by oath, in the Superior Court of the county, where 
the lands or any part of them lie, setting forth therein that 
the lands are required for public purposes, and that their 
interests would be promoted by a sale thereof; whereupon 
the Court, all proper parties being before it, and the facts 
alleged in the petition being ascertained to be true, shall 
order a sale of such lands or so much thereof as may be 
necessary, in the manner and on the terms it deems expe- 
dient. And the expenses, fees and costs of this proceeding 
shall be paid in the discretion of the court. 

1 17.— Proceeds to be seeared to certain pereona. 

When a sale is made under sections thirteen and sixteen 
of this act, and any party to the proceedings be an infant, 
a married woman, non compos^ imprisoned, or beyond the 
limits of the State, it shall be the duty of the court to de- 
cree the share of such party, in the proceeds of sale, to be 
so invested or settled that the same may be secured to such 
party or his real representative. 

1 18.— Do-wcr majr be apportiomed, 'wIicm. 

When there is dower or right of dower on any land, peti- 
tioned to be sold under this chapter, the woman, entitled 
to dower or right of dower therein, may join in the peti- 
tion ; and a decree of sale, the interest of one-third of the 
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proceeds shall be secured and paid to her annnallj; or, 
in lien of such annnal interest, the value of an annuity of 
six per cent, on such third, during her probable life, shall 
be ascertained and paid out of the proceeds to her abso- 
lutely. 

) 10.— €«mpeiiMhtlon of ofleer or person appointed to sell. 

In sales of real estate under this chapter, the allowance 
for services, in making sale and title, to the officer or per- 
son appointed to sell, shall be as follows : For sales of five 
hundred dollars or less, not more than ten dollars ; for sales 
of two thousand and not less than five hundred dollars, not 
more than two per centum ; and, when the allowance shall 
amount to forty dollars, any additional compensation shall 
not exceed the rate of one per centum. 

{ 5I0. Proce«dlnf;« wl&«n lands Ito partly in tlUs State and partly in 
anotlMr. 

Whenever on the death of any person, his lands in this 
State, and in another State, shall descend or be devised to 
several persons, who, by the law of this and the other State, 
shall hold, in the lands, undivided estates as tenants in 
common, or by any other undivided tenancy, and such heirs 
or devisees, cannot, without suit, have partition for want of 
consent, or because of inability in any of the co-tenants, 
then, if such deceased person shall have been at the time 
of his death, a resident of the State, or not then a resident 
of any of the States, in which his lands lie, and in the last 
case the most valuable part of such lands lie in this State, 
such heir or devisee, or any person claiming under him, 
may file a petition in the Superior Court for the county 
where the deceased resided at his death, or where any part 
of the land lies in this State, setting forth all the lands in 
which the plaintiff has an undivided estate, without and 
within the State, described by their names and boundaries, 
or by the adjoining tracts, and also the estate the deceased 
had in them, and the supposed value of the lands in each 
State, and the share, in severalty, to which the plaintiff and 
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each of his co-tenants is entitled, under the laws of the sev- 
eral States, and praying for partition to be made of all the 
tracts, according to their respective interests, and the ma- 
terial facts set forth in the petition shall be verified by the 
affidavit of the plaintiff or his gnardian, or other person, 
at the discretion of the court ; and all persons concerned 
in interest in the lands shall be made parties, according to 
the practice of the Superior Courts in this State. 

{ 91. — Covrt majr deeree parftttloii. 

On the hearing of the petition, the court may decree a 
partition ; and shall allot in severally to each tenant his 
just share of the lands, according to the value of his in- 
terest in the same, by the laws of the several States, in 
which they are situated. 

{ Jia.— GoittaUMloA«rs to be appolAt«d» tbelr dutyi final d«eree« 

The court making such decree, shall issue a commission 
to three respectable freeholders in this, or any State, where 
any part of the land may lie, unconnected by blood or in- 
terest with the parties, directing them or a majority of 
them, to make partition between the co-tenants, plaintiffs 
and defendants in said petition, and to assign each his re- 
spective share in the value, in severalty, in any tract or 
tracts, in any and all the States ; and before making the 
allotment the commissioners shall make a valuation of all 
the lands held by the co-tenants in all the said States ; and 
where they cannot, without injury to the value of some 
shares, make an exact division of the lands, they shall 
charge the more valuable dividends with money to be paid 
to the tenants of a less valuable dividend to make equality 
of partition, and they shall report their proceedings as they 
may be directed, and the report shall contain a valuation 
of all the estate in this and other States, and the division 
among the co-tenants, according to such valuation ; and 
the court may confirm such report, or, on sufficient cause 
shown, may correct and alter, or set it aside and order a 
new commission ; and where any sum is chai)^ upon a 
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more valnable dividend, the court may direct, if the tenant 
taking snch a dividend, be an infant, that the sum charged 
shall not be paid till a future dav, and the same shall bear 
interest at a rate not greater than allowed in this State : 
Provided^ That the tenant of the larger dividend may dis- 
charge himself from accruing interest by paying the whole 
amount due, at any time ; and the sum due from the greater 
dividend shall be a charge on the land into whose hands 
soever it may come, although it may be taken without 
notice; and the court shall, upon the confirmation of any 
report of the commissioners, make a final decree. And 
where all the parties are within the jurisdiction of this 
court, the court shall, by the usual proceedings, direct and 
compel the parties to execute and deliver deeds and as- 
surances sufficient, by the laws of this State and other 
States, to give the partition full force and validity in all 
the States ; and in case any of the parties are under such 
disabilities that they cannot execute such assurances, or are 
without the jurisdiction of the court, then the court, upon 
receiving evidence from the plaintiff, that, by a law of the 
other State, in which lie the parts of the lands described in 
the petition to be without this State, the decree can have 
etfect thereon, shall direct the decree to be enrolled, and a 
copy of it shall be registered in the register's office of all 
the counties within this State, where any of the lands lie ; 
and a copy shall also be furnished to the plaintiff or other 
party interested, duly certified to the end that, as to the 
lands without this State, it may be carried into effect in the 
State in which the said lands may be, in such manner as 
said State may direct ; and on satisfactory evidence being 
made to the court in this State that the decree may have 
full effect by the law of such other State, the court in this 
State shall by its decree declare the partition in the land 
in this State to be final and conclusive; and the decree 
shall be firm and irreversible, as hereinafter provided ; and 
shall, on registration as aforesaid, pass to the tenants the 
title in severalty to the lands in this State, in the same 
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manner as if all the lands mentioned in the decree were 
situate within this State. 

{ ii3.~D«cree ter parftttiwm in awothor State ^rben enlbreed in tlUs State. 

Where real estate may be partly in this State and partly 
in another State, and the deceased person from whom it 
was derived by descent or devise, was, at the time of his 
death, a resident in some other State, or was a resident of 
none of the States in which he held lands, and in this last 
case, the lands of which he was seized in this State were of 
less value than the lands of which he was seized in any 
other State, the courts of the State in which such deceased 
person had his residence at his death, or in which he held 
lands of greater value than those he held in this State shall 
have full power and authority, under any law passed by the 
Legislature of such State, substantially in accordance with 
the provision herein made on this subject, to decree parti- 
tion of the lands in this State, together with those within 
such other State, in the same manner as if the whole real 
estate were within the jurisdiction of such court, and in 
the same manner as in the courts in this State, are directed 
and authorized to do by the preceding section, as to the 
lands of deceased persons resident here at their death, or 
having lands of greater value here than in any other State, 
and in case of any person, having an interest in the Knal 
decree, made as aforesaid in another State, as to lands in 
this State, shall, within twelve months after the same may 
be entered up in the courts in said State, produce the record 
and proceedings of such Courts of Record duly certified, 
to a Superior Court of any county in this State, where any 
of the lands in this State lie, the court, on petition of ex 
parte in such case, shall order such proceedings to be 
entered of record in the court of this State; and order that 
the said decree shall be of the same force and validity as if 
it had been a decree of the court in this State in which the 
petition is liled, upon a petition and regular proceedings 
had thereon, and the decree of the court of such other 
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State, and the proceedings on it by petition in the Supe- 
rior Conrt in this State confirming and giving it validity, 
being enrolled in the said court of this State and registel'ed 
in all the counties where the lands lie in this State, shall 
pass the lands in this State, according to the decree, and 
shall vest estates in severalty therein declared, as to said 
lands, in the same manner and with the same effect in law, 
as if the lands in this State had been so allotted on a peti- 
tion for partition, according to the provisions of the former 
sections of this chapter. 

i l^t^^mdg^ to decide in reftrenee to lair p aa icd fry another State. 

Where a copy of a decree and proceedings of a suit in 
any other State shall be produced, as in the preceding sec- 
tion, and also when it is nec^sary for a Superior Court to 
be certified that its decree of a partition of lands without 
this State, and within the territory of another State, can 
have effect therein, it shall be competent for the Judge of 
the Superior Court before which the existence of a law in 
such other State is to be proved, to decide whether any Act 
of the Legislature of such State has been passed. 

{ ii9.— Time alloired naarrled iromen, Inlkata, Sbc 

On petition under this Chapter, as against feme coverts, 
infants, persons non compos m£ntiSy and against all parties, 
against whom judgment shall be taken by default on pub- 
lication, the final decree shall be binding, in like manner, 
on the same terms and to the same extent, and with the 
like saving for persons under disabilities, as are provided in 
title four, chapter one, section twenty-seven, of the Code 
of Civil Procedure. 

i]i6«-*Pajr of eoauntMloners. 

The commissioners, appointed to divide lands lying in 
this and another State, shall be entitled to three dollars 
per day for their services, which, with all fees, expenses and 
costs, shall be paid as the court may direct. 
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{ )IT.~Partiti«m 9t persomal pr*pert]r» Imw made. 

When any persons entitled as tenants in common of per- 
sonal property, desire to have a division of the same, they, 
or either of them may file a petition in the Superior Coort 
for that purpose ; and the court, if it think the petitioners 
entitled to relief, shall appoint three disinterested commis- 
sioners, who, being first duly sworn, shall proceed within 
twenty days after notice of their appointment, to divide 
such property as near equally as possible among the tenants 
in common : Provided^ That no claimant shall work on 
any such lands until such division shall be made. 

I SiS.— Report, ••nflnnatton tlterevf; 

The commissioners shall report their proceeding under 
the hands of any two of them, and file their report in the 
office of the Clerk of the Superior Court within five days 
after the petition made, of which the clerk shall give the 
parties or their attorneys ten days notice before any motion 
to confirm the same is heard ; and if such report is con- 
firmed, a decree shall be entered accordingly and vest in 
each tenant in common his share in severalty. 

{ no.— "WliAiiL ml1« •rd«red« 

If a division of such personal property cannot be had 
without injury to some of the parties interested, and a sale 
thereof be deemed necessary, the court shall order a sale 
to be made by some officer of the court or other competent 
person ; who shall file his report of sale in the office of the 
clerk of the court within ten days after sale made, of which 
the parties shall have notice as prescribed in the last section. 

{ 30*— If •tloe of ml1«. 

The sale shall be made after twenty days' notice, by ad- 
vertisement in three or more public places in the county, 
and shall be on such terms as the court may direct. 



{ 31.— Conflnnatton and ellbet mt deed. 

Upon confirmation of the report, the court shall secure 
to each tenant in common, his ratable share in severalty of 
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the proceeds of sale ; and the deed of the officer or perBon 
appointed to sell, when snch deed is directed to be made, 
shall oonvej to the pnrchaser snch title and estate in the 
property as the tenants in common had. 

YHiere in an action for the recovery of land, the plaintiff showed 
title under proper proceedings in partition, and the defendant ad> 
mitted possession : Hddy that the plaintiff was entitled to recover. 
Wright €>. McCormick, 77—158. 

J 39.— C«iMpeMMttl*ii •f ooimmlMl«n«ra, Ae. 

The commissioners nominated to make a division, and 
the officer or person appointed to make a sale of personal 
property held in common, shall receive for their services a 
sum to be fixed by the court and taxed in the bill of fees 
and costs, all of which shall be paid by the parties in such 
manner as the court may decree. 

The procedure in all cases by petition, under this chap* 
ter, shall be the same, in all respects, as prescribed by law 
in other special proceedings, except as modified by this act ; 
and any person authorized by section sixty -one of the Code 
of Civil Procedure, may be made a party to any proceeding 
under this chapter. 

1 34«— Repeal. 

Chapter eighty-two, Revised Code, and chapter thirty- 
nine, acts eighteen hundred and sixty and eighteen hundred 
and sixty-one, are hereby repealed. 

In a petition for partition, A et oZ. v, B, and B pleads ^^sole 
seizure," under a deed from C, who being made a party to the suit, 
alleges fraud on the part of B in procuring the deed, and prays to 
have the same cancelled : It toas error in the Probate Court to dismiss 
proceedings at the cost of the plaintiff. And on the appeal of the 
plaintiff to the Superior Court, it was the duty of the presiding 
judge to have eliminated from the transcript and decided the point 
of law raised by the plea of sole seizure; as it was also his duty to 
have the issue of fraud in procuring the deed submitted to, and 

gassed upon by a jury. After this, if necessary, the court could 
ave issued a procedendo to the Probate Court. McBryde v. Patter- 
son, 7S-478. 

Where, in a special proceeding for partition, issues of fact were 
raised by the pleadings: It was held to be error to refuse a motion to 

44 
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submit the issaes so raised to a jury for decisioDr Corington e. Cow- 
ington, 78—168. 

The courts have no poirer to order a sale of land for partition when 
one of the defendants interested therein i» tenant by the curtesy and 
objects to the sale. Parks v. Siler, 76 — 101. 

Under the provisions of Chapter forty-one, Laws 1851-'52, the 
former County Court of Qranriile had authority to order the sale of 
land for partition. When the record of the court in such case shows 
no order of sale, but a report of sale, a new sale ordered and con- 
firmed and a deed made to the purchaser, it suflSciently appears that 
such sale was made by order of the court, Allen v. Chaf^ell, 76 — 287. 

CHAPTER V. 

SPECIAL PROCEEDINGS IN RELATION TO MILI^. 

[Acts of IseS-'eB, Chapter 158, amended by Ads of 1876-*77, Chapter 197.] 

Sbc# 1. How Demons wishing to jSec. 7. Power of court on return of 



bulla a water mill to pro- 
ceed. 

a. Court to appoint three com- 
missioners. 

8. The third commissioner to 
notify meeting and pre- 
side. 

4. Duty of oommlssionere. 

5. What their report to contain. 

6. When mill snail not be al- 

lowed. 



report. 

8. Duty of persons to whom 

ieare is granted. 

9. Time to build or repair water 

mill. 

10. Injury done by erection of 

mills. 

11. Dams shall be abated as a 

nuisance. 

12. Actions heretofore begun. 

13. Yearly damages. 



^ L^fitovr patmotyt -wUhin^f to InOld m vrater nOll to proceed. 

Any person wishing to build a water mill, who hath land 
on only one side of a stream, shall issue a summons return- 
able to the Superior Court of the county in which the land 
sought to be condemned, or some part of it, lies, against the 
persons in possession and the owners of the land on the 
opposite side of the stream, and against such others as are 
required to be made defendants by the Code of Civil Pro- 
cedure; and the procedure shall be as is provided in other 
special proceedings, except so far as the same may be modi- 
fied by this chapter. AH persons may be made defendants 
who are permitted to be by section sixty-one of the Code 
of Civil Procedure. 

|5I»— Cowrt to appolAt tbree cons watwrt oners* 

If no just cause should be shown against the building of 
such mill, the court shall appoint three freeholders, one of 
whom shall be chosen by the plain tiflfe, another by the de- 
fendants, and the third by the court, or if the plaintifi's or 
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defendants, shall refuse or fail, or unreasonably delay, to 
name a commissioner, the court shall name one in lieu of 
such delinquent party ; th^se commissioners may bechanced 
from time to time by permission of the court for just cause 
shown. 

{3.--T1IC tlUrd c»innii— to»er to notuy nractUm and presldfe. 

The third commissioner shall cause the others to be no- 
tified of the time and place of meeting, and shall preside 
at their meetings; they may, if necessary, summon and 
examine the witnesses, who shall be sworn by the presiding 
commissioner ; any commissioner named by or for either 
of the parties who, without just cause, shall fail to attend 
any meeting notified by the president, shall forfeit and pay 
to the opposite party fifty dollars ; and if the president 
shall, in like manner, unreasonably delay to notify of a 
meeting, or fail to atteuil one that is appointed, he shall 
forfeit and pay to the plaintiffs fifty dollars, and to the 
defendant a like sum. 

i 4.— Dntjr mt Ck^mnUntoners. 

The commissioners shall be sworn by some officer quali^ 
fied to administer an oath, to act impartially between the 
parties, and to perform the duties herein imposed on them, 
honestly and to the best of their ability. The}' shall view 
the premises where the mill is proposed to be built, and 
shall lay off and value a portion of the land of the plain- 
tiff, not to exceed one acre in area, and an equal area of 
the land of the defendants opposite thereto, and report their 
proceedings to the court within a reasonable time, not ex- 
ceeding sixty days. 

9 S.—'WIftAt their report to eoiitolB. 

The report of the commissioners shall set forth : 

1. The location, quantities and valne of the several areas 
laid off by them. 

2. Whether either of them includes houses, gardens, 
orchards or other immediate conveniences. 
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3. Whether the proposed mill will overflow another rafll, 
or create a nnisance in the neighborhood. 

4. Any other matter upon which thej shall have been 
directed by the Court to report, or which they may think 
necessary to the doing of full justice between the parties. 

{•«-WlMn mill shatl ttot He allow^^ 

If the area laid off on the land of either party take away 
bouses, gardens, orchards or other immediate conveniences, 
or if the mill proposed will overflow another mill, or will 
create a nuisance in the neighborhood, the court shall not 
allow the proposed mill to be built. 

{ T.-^P*-vrer of o#itrt on vetvm mf re]i«rt« 

If the report be in favor of building the proposed mill, 
and be confirmed by the court, the court may, in its discre- 
tion, allow either the plaintiffs or defendants to erect such 
mill at the place proposed, and shall order the costs, and 
the value of the opposite area, to be paid by the party to 
whom such leave shall be granted ; and upon such payment, 
the party to whom such leave shall be granted shall be 
vested with a title in fee simple to the opposite area. Such 
payment may be made into court for the use of the parties 
entitled thereto. 

[The above sections are slightly altered from sections 
two, three and four of chapter seventy one. Revised Code.] 

{ S.— Duty mt person* to ^rlionft lea're !• granted* 

The person to whom leave shall be granted, shall Within 
one year begin to build such water mill, and shall finish 
the same within three years ; and thereafter keep it up for 
the use and ease of such as shall be customers to it ; other- 
wise, the said land shall return to the person from whom it 
was taken, or to such other person as shall have his right, 
unless the time for finishing the mill, for reasons approved 
by the court, be enlarged. [Revised Code, chapter seventy- 
one, section four.] 
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} 9.— Tlm« to iHiIld or repair wainr nOU. 

If any water mill belonging to any person, not being of 
age, a married woman, or of unsound mind, or imprisoned, 
be let fall, burnt, or otherwise destroyed, such person and 
his heirs shall have three years to rebuild and repair the 
same, and any person under any disability aforesaid, shall 
have three years from the removal of the disability. [Be* 
vised Code, chapter seventy-one, section five.] 

{ 10*^In$urx don« fry tlM •reetlon «f iaIIIa. 

[Amended by Acts of lW6-*77, Chapter 197.] 

Any person conceiving himself injured by the erection of 
any grist mill, or mill for other useful purposes, may issue 
his summons returnable before the Judge of the Superior 
Court of the county where the endangered land, or any 
part thereof lies, against the persons required io be made 
parties defendants by the Code of Civil Procedure; in his 
complaint he shall set forth in what respect and to what 
extent he is injured, together with such other matters as 
may be necessary to entitle him to the relief demanded. 
The court sliall then proceed to hear and determine all the 
questions of law and issues of fact arising on the pleadings, 
as in other civil actions. 

[Sections eleven, twelve and thirteen, (11, 12 and 13) of 
' the original act, stricken out by section two, chapter one 
hundred and ninety-seven, acts 1876-'77.] 

{ U.— DiMBs aluai be alMttod mm m awl— noe. 

[Amended by Acts of 1S78-T7, Chapter 197, SeoUon S.] 

That when damages shall be recovered in final judgment 
in such civil actions, and execution shall issue and be re- 
turned unsatisfied, and the plaintiff is not able to collect 
the same either from the iosolvency of the defendant, or 
by reasons of the exemptions allowed to defendant, the 
judge shall, on the facts being made to appear before him 
by affidavit or other evidence, order that the dam, or por- 
tion of the dam, or other cause, creating the injury, shall 
be abated as a nuisance, and he shall have power to make 
all necessary orders to effect this purpose. 
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I lJi.~Aetl*Bs lt cr e to ftor» begun. 

[Amended by Aets of 1876-*77y Chapter 197, Seeiion 4.] 

That all actioriB heretofore begun shall conform in their 
future progress, as near as may be to the provisions of this 
act, and either party may have the special proceedings, for 
this purpose, removed from the Superior Court office, to the 
Superior Court in term, but this act shall not invalidate 
any action already taken in such cases now pending. 

1 13.— IVlten jrearljr dmrnug^m •• bJf^ •• tWMktjr doUavB* 

In all cases where the final judgment of the Court shall 
assess the yearly damage of the plaintiff as high as twenty 
dollars, nothing in this chapter contained shall be construed 
to prevent the plaintiff, his heira or assigns, from suing as 
lieretofore, and in such case, the final judgment aforesaid 
shall be binding only for the year's damage preceding the 
issuing of the summons. 

{ 14:.— Judffment* 

If the final judgment of the court shall be that the plain- 
tiff hath sustained no damage, he shall pay the costs of his 
proceeding; but if the final judgment shall be in favor of 
the plaintiff, he shall have execution against the defendant 
for one year's damage, preceding the issuing of the sum- 
mons, and for all costs: Provided^ That if the damage 
adjudged does not amount to five dollars, the plaintiff shall 
recover no more costs than damages. And if the defendant 
do not annually pay the plaintiff, his heirs, or assigns, 
before it falls due, the sum adjudged as the damages for 
that year, the plaintiff may sue out execution for the 
amount of the last year's damage, or any part thereof which 
may remain unpaid. 

1 15«— P»y of commlasloners. 

Each commissioner appointed under this chapter shall be 
entitled to two dollars per day to be paid and taxed as the 
other costs provided in this act. 

{ 16.— SMtioBs 9t RcTlMd Code repealed. 

Sections two, three, four, five, eight, nine, ten, eleven, 
twelve, thirteen, fourteen, fifteen and sixteen, (§§ 2, 3, 4, 5, 
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8, 9, 10, 11, 12, 13, 14, 15 and 16,) of chapter seventy-one, 
(71) of the Revised Code, are hereby repealed. 

^ 17. Aet, irlMii In teree. 

This act shall be in force from its ratification : but no 
rights vested, and no proceeding instituted \>efore such rati- 
fication shall be affected hereby. 

The jury, required to try issues joined in proceedings for damages 
caused by mills, have no right to assess such damaj^es ; these are as- 
sessed by commissioners, to be appointed by the judge, in case the 
jury finds the issue in favor of the plaintiff. Sumner v. Miller, 
64—688. 

In a suit for damages for injury to plaintiff's land, by ponding 
water upon it, the de^nce relied on bemg an easement by prescrip- 
tion, by the erection of a new dam in the place of an old one, and 
the plaintiff, relying to such -defence, that the new dam was higher 
and tighter than the old one, and that thus the easement was ex- 
ceeded : Held^ that the issues submitted to the jury, as to the height 
of the new dam, and as to whether from such height over the height 
of the old dam, the plaintiff was endamaged, are not sufficiently 
responsive to the allej^ation and denial in complaint and answer, and 
that the jury should find, whether or not the defendant has exceeded 
his easement, and ponded water back farther than he had a right to 
do by prescription. Jenkins v, Conly, 70 — 353. 

Instructions to a juiT, that if a plaintiff sustains no injury from 
the ponding of water upon his mill wheel, still he is entitled to nom- 
inal damages, are correct. Little v. Stan back, 63 — 285. 

The mere raising of a stream within its banks, although it is not 
thrown out of them, is sufficient to support an action for injury to 
land through which it runs. Little v. Stanback, 68 — 285. 

Where successive dams at a certain point upon a creek, had thrown 
the water back upon the plaintiff^s land, to a certain extent, for more 
than twenty years, and after that a new dam, no higher than the 
former dams, but tighter than they, erected six feet lower down the 
creek, filled up the bed of the stream with sand, and sobb^ the 
plaintiff's land to a considerable greater extent than before, although 
It did not pond the water further back: Heldy that the easement 
obtained upon the maxim, tantttm prcBseriptum quantum possessum^ 
did not protect the owner of the dam from liability on account of 
the new injury. Powell v. Lash, 64 — i56. 

It is not necessary that all the commissioners appointed under the 
act of April, 1868-^69, chapter 158, entitled ''An Act relating to 
special procedure in case of mills,'' should sip^ the report required 
to be made, a majority being sufficient. Austin v. Holmes, 65 — 560. 

An injunction will not be granted to restrain the erection of a 
dam, whereby the mill wheel of the plaintiff is flooded so as to be- 
come useless. For such an injury, damages will adequately compen- 
sate ; and should the annual damage exceed twenty dollars, the plain- 
tiff is remitted to his common law action, and cannot compel an 
abatement of the nuisance. Burnett o. Nicholson, 72 — 884. 
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Twenty yean posaession of an easement, raises a presumptioB of 
a grant. In compating that twenty years, the time from the 20th 
day of Ifay, 1861, untH the first day of January, 1870, shall not be 
counted so as to presume the abandonment of any right by the plain- 
tiffs. Benbow v. Bobbins, 71-- 888. 

Where on a former trial of an action to abate a nuisance, in the 
erection of a steam mill and ^cotton gin, the jury found a verdict not 
touching the merits of the case ; and at a subsequent term, the plain- 
tiff moved to make the injunction prayed for perpetual, when the 
defendant bona Jide tender^ certain issues involving the merits, and 
asked that such issues be found by the jury: It woi error in the judge 
to refuse to submit to the jury, the issues so tendered, and not to 
allow further time, in which the question of nuisance or no nuisance, 
under all the surroundings uf the case, with special instructions, 
could have been submitted to the jury, together with a distinct 
inquiry on the question of damages. Hyatt «. Myers, 73 — 282. 

CHAPTER VI. 

ASSIGNMENT OF HOMESTEAD ON PETITION OF THE OWNEB.a 
[Aoto of 1868-*e0, Chapter IS7.] 



Sec 1. Assessors to be appointed. 
2. Assessors to set apart prop- 
erty. 
8. Beffister to endorse. 

4. When person die without 

having homestead set 
apart. 

5. Petition to be filed, 
e. Liability of assessor. 

7. Collusion with Judgment 
creditor. 



Sec. 8. When the owner is dissatis- 
fied with assignment. 
9. Who disqualified to act as 
appraisers. 

10. Report of re-allotment. 

11. Cost of re-assessment, how 

paid. 

12. How allotment vacated. 
18. Fees. 

14. Acts repealed. 

15. Forms. 



1 1,~ Assessors to be appolntod. 

( Acts of lS68--*e9, Chapter 187, SeoUon 7.] 

Whenever any reeident of this State may desire to take 
the benefit of the homestead and personal property ex- 
emption, as guaranteed by article ten, of the Constitution 
of this State ; such resident (or his agent or attorney) shall 
apply to any justice of the peace of the county in which 
he resides, and said justice of the peace shall appoint as 
assessors, three dbinterested persons qualified to act as 
jurors residing in said county, who shall, on notice by order 
of said justice, meet at the applicant's residence, and, after 
taking the oath prescribed in section two, of this act, for 
appraisers, before some officer authorized to administer an 



(a) For the remainder of this act, see chapter ftmr, title eleven, of the Code, 
** exemptions under Executions,*' and the cases cited thereunder, beginning 
on page 212, ante. 
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oath, lay off and allot to the applicant a homestead with 
metes and bounds, according to the applicant's direction, 
not to exceed one thousand dollars in value, and make and 
sign a descriptive account of the same and return it to the 
office of the Register of Deeds. 

1 Jl.— AsMMors to set apart pa -a p e r ty. 

[AcU of 186S-'60, Chapter 137, SeoUon 8.] 

The said assessors shall set apart of the personal prop- 
erty of said applicant, to be by him selected, articles of 
personalty not exceeding in valae the sura of five hundred 
dollars, and make and sign a descriptive list thereof, and 
return the same to the Register of Deeds. 

2 3«— R«Klster to endorse. 

[AcU of I868-*e0, Chapter 197, Section 9.] 

It shall be the duty of the Register of Deeds to endorse 
on each of said returns the date when received for reg- 
istration, and to cause the same to be registered without 
unnecessary delay. The said register shall receive for reg- 
istering the said returns, the same fees that may be allowed 
him by law for other similar or equivalent services, which 
fees shall be paid by said resident applicant (or his agent 
or attorney) upon the reception of said returns by the 
Register. 

2 4.— l¥lien person dies irltbout lutvin^ homestoad set apart. 

[Act of lS08-*eO, Chapter 137, Section 10.] 

K any person entitled to a homestead and personal pro- 
perty exemption, die without having had the same set 
apart, his widow, if he leave one, then his child and children 
under the age of twenty-one years, if he leave such, may 
proceed to have said homestead and personal property ex- 
emption laid off to her, him or them, according to the pro- 
visions of sections seven and eight of this act. 

15.— Petitton to be filed. 

[Acts of lS8B-'60, Chapter 187, Section 11.] 

When any person entitled to a homestead and personal 
property exemption, shall file his or her ])etition before 
45 
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a jufltioe of the peace to have the same laid off and set 
apart under the provisions of sections seven, eight, nine and 
ten of this act, the said jostice shall make advertisement 
at the conrt house door of the county in which the petition 
is filed, notifying all creditors of said applicant, of the time 
and place when and where the said petition will be heard ; 
and the same shall not be heard nor any decree made in 
the cause in less than six months nor more than twelve, 
from the day of making advertisement as above required. 

[Acts of 1868-'6e, Chapter 187. Section 18.] 

Any officer or appraiser or assessor, (as the case may be,) 
who shall wilfully or corruptly conspire with any judgment 
debtor, or other appraiser or assessor, (as the case may be,) 
to undervalue the homestead or personal property exemp- 
tion of such debtor, or shall assign false metes and bounds, 
or make, or procure to be made, a false and fraudulent re- 
turn thereof, shall be liable to indictment for a misde- 
meanor, and shall be answerable to the judgment creditor 
for all costs and damages in a civil action. 

1 7.— OoU«sl«n wUli Jwd^meat ertdUor. 

[Acts of 180S-'6e, Chapter 187, Section 19.] 

An officer or appraiser who shall wilfully or corruptly 
conspire with any judgment creditor, or other appraiser or 
assessor, to over-value the homestead or personal property 
exemption of any debtor or applicant, or shall assign false 
metes and boundaries, or make, or procure to be made, false 
and fraudulent return thereof, shall be liable to indictment 
for a misdemeanor, and shall be answerable to the party 
injured, for all costs and damages in a civil action. 



}8«— WlMM am eii— ■ is dti 

[AcU of 1868-'e0, Chapter 187, SeoUon ».] 

If the judgment creditor for whom the levy is npade, or 
judgment debtor or person entitled to homestead exemp- 
tion, shall be dissatisfied with the valuation and allotment 
of the appraisers or assessors, (as the case may be,) he may, 
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within ten days thereafter, or any other judgment creditor 
within six months, and before sale under execution of the 
excess, notify the clerk of the township thereof and file 
with him a transcript of the return of the appraisers or 
assessors, (as the case may be,) and thereupon the clerk 
shall notify the other trustees of the township to meet 
him, at a time specified within ten days, on the premises, to 
re-assess and allot said homestead. At the time specified 
the trustees shall meet on the premises, and, after having 
first taken the oath prescribed for appraisers, they shall 
view and examine the homestead laid off, and make their 
report as required in section twenty-two of this act. 

1 9.— "Wlfto diaqiuatfled to ««t «• appmlMn. 

[Acts of 180S-'0O, Chapter 187, Section 21.J 

If any tmstee, or any person summoned as an appraiser, 
shall be related by blood or'marriage to the debtor or judg- 
ment creditor, or shall be a party in interest in any action 
against the former, he shall be disqualified to serve in the 
valuation of the homestead or personal property exemp- 
tion, and another person qualified to act as juror shall be 
summoned and qualified in his place. 
• 

1 10.— Report of re-ollotnent* 

[Acts of 1868-*0O, Chapter 187, Section 22.] 

When the homestead or personal property exemption is 
made or re-allotted on the petition of the person entitled 
thereto, the township trustees shall make their report as 
required iH section eight (section twenty of original act,) 
to the Register of Deeds, specifying what changes, if any, 
they have made in the former valuation and allotment, 
w4io shall register the same as required in section nine, and 
when said homestead and personal property exemption is 
made or re-allotted, under execution by a judgment cred- 
itor, the township trustees shall make said return to the 
Clerk of the Superior Court, who shall file the same and 
make a minute thereof on the judgment roll and the exe- 
cution docket. 
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I U.-€Mt of M-^MSMOBABt, IMW piOd. 

[AoU of 18a9-'69, Chapter 187, SeoUon 28.] 

If the board of trodtees shall contirnoi the former ap^ 
praisal or shall increase the exemption allowed the jadg- 
ment debtor, the levy shall stand only npon the excess re- 
maining, and the judgment creditor shall pay all costs of 
the re-allotment< If they shall reduce the amount allowed 
the judgment debtor, the costs shall follow the execution^ 
and the levy shall cover the excess then remaining. 

I lJ|*-How aUotiiMmt ▼Mattfd. 

[Acts of 186S-'09, Chapter 137, Section 24.] 

Any appraisal or allotment by the trustees of a township 
tnay be set aside, on application of any party interested, 
for fraud, complicity or other irr^ularity. The proceed- 
ings shall be upon petition, as in other special proceedings, 
and the applicant shall give bond to the opposing party for 
Costs and damages. 

[Acts of ises^'eo, Chaptei* W, Section 25.] 

The following fees and no other shall be charged in this 
proceeding ♦ 

Each appraiser, for laying off homestead or personal pro- 
perty exemption, or both, one dollar. 

Officer, for summoning and qualifying appraisers and 
delivering return to clerk, one dollar. 

Clerk of Superior Court, for filing return and entering 
minute on execution docket, twenty-five cents. 

For making transcripts for township clerk, wl^n required 
to do so, fifty cents. 

Township clerk, for summoning trustees, fifty cents. 

Township clerk, for transmitting return, twenty-five 
cents. 

1 14v-'Aete v«peiJ»dk 

[Acts of 1868-'0O, Chapter 1^^ Section 26i] 

All acts or clauses of acts, in convict with this act, or pro- 
viding other means for the laying off of a homestead or 
personal property exemption, are hereby repealed. 



Digitized by VjOOQIC 



ASfflONMSmr OP HOMBftTBAD, BTC. 367 

1 15. FoniM* 

r Acts of 1868-'69, Chapter U7, Section 21] 

The following forniB shall be snbstantially followed in 
proceedings under this act : 

[No. 1.] 

I. APPBAIBBBS^ RBTUBK. 

I. WHBN THE HOMB8TBAD IS VALUED AT LESS THAN ONE THOUSAND 
DOLLABS, AND PERSONAL PROPEBTT ALSO APPRAISED. 

The undersigned having been duly sammoned, and sworn to act as 
appraisers of the homestead and personal property exemptions of 

A. B., of Township, County, by C. D., 

SheriflE, (or Constable, or Deputy) of said county, do hereby make 
the following return: We have viewed and appraised the home- 
stead of the said A. B., and the dwelling and buildings thereon, 
owned and occupied by said A. B. as a homestead, to be one thousand 
dollars (or any less sum) and that the entire tract, bounded by the 

lands of and ,18 therefore exempted from 

sale under execution according to law. At the same time and place 
we viewed and appraised at the values annexed, the following articles 
of personal property selected by said A. B. [Here specify the artidei 
and their vcUue, to be selected by the debtor or his agent.} Which we 
declare to be a fair valuation, and that the said articles are exempt 
under said execution. We hereby certify that we are not related by 
blood or marriage to the judgment debtor or the judgment creditor 
in this execution, and have no interest, near or remote, in the above 
exemptions. 

Given under our hands and seals this day of , 18. .. 

O. K. (Z. a,) 
L. M. (Z. 8,) 
R. S. (L, 8,) 

The above return was mad« and subscribed in my presence, day 
and date above given. 

C. D., <Sheriff or Onstable.) 

INo. 2.] 

II. PETITION FOR HOMESTEAD BEFORE A JTUSTTCE OP THE PEACE. 

Jnthe^itterof A. B. {»«'<'«' ;;•;•:;;•;;•;•••;•;; --^^^ 

A B respectfully shows that (he, she or they, im the torn maybe^) is 
or are) entitled to a homestead exempt from execution in certain 
real estate in said county, bounded and described as follows : {Here 
describe the property.) The true value of which (lie, she or they, as 
ihe ome may fte,) believe to be one tboasand dollars, includog the 
dwelling and buildings thereon. He (she or they) further shows, that 
he (she or they^ as the ease may be^) is (or are) entitled to a personal 
property exemption from «xeo«tion, to the vaiue of {here stats the 
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wdue) consisting of the following property: {&re tp^e^fyf.) He (she 
or they, M the ease utay he,) therefore prays your worship to appoint 
three disinterested persons qualified to act as jurors or assessors to 
view the premises, allot and set apart to your petitioner his home- 
stead and personal property exemption, and report according to law. 

[No. 8.] 

m. PEBBOKAL PBOFBBTT ALOKX APFBAIBED. 

The underaigned haring been duly suomioiied aad swoni to act as 

appraisers of the personal property of A. B., of Township, 

County, and to lay off the exemption given by law thereto, 

by C. D., (sheriff ar other officer,) of said county, do hereby make 
and subscribe the following return : 

We Tiewed and appraised at the values annexed the following arti- 
cles of personal property selected by the said A. B., to->wit: 



which we declare to be a fair valuation, and that said articles are 
exempt under said execution. 

We hereby certify, each for himself, that we are not related by 
blood or marriage, to the judgment debtor or judgment creditor in 
this execution, and have no interest, near or remote, in the above 
exemptions. 

Given under our hands and seals this day of 18 

O. K., IL. S.) 

L. M., (X. 8.) 

R. 8., (L. SS 

The above return was made and subscribed to in my presence, day 

and date above given. C. D., (Sheriff or Constable.) 

[No. 4.] 

IT. CBBTIFICATE OF QUALIFICATION TO BE ENDORSED ON RETURN 

BT SHERIFF. 

The within named B. F., G. H. and J. R. were sommoned and 

qualified according to law, as appraisers of the exemption 

of the said A. B., under an execution in favor of X. Y., this 

day of 18. . . . C. D., (Sheriff.) 

[No. 5.] 

T. MINUTE ON EXECUTION DOCKET. 
X Y 

A B 

Execution issued 18. . . . 

Homestead appraised and set off and return made 18. 
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CHAPTER VIL 

MANDAMUS. 

[Acts 1871-'72, Chapter 7S.] 



Sec. L Applleatlons for writs of 
mandamuR. 
2. Sammons in applieations for 
writs of mandamus. 



Ssa 8. Manner in which sammons 
shall be made returnable. 

4. Complaints to be verified. 

5. Acts repealed. 

0. Acts to oe in Ibroe when. 



1 1.— Appll0»ttom ter ^Irrlts •£ i 

All applications for writs of mandamvs shall be made 
by summons and complaint. 

2 til Wan»frr fas vrltleb sunsasvns for applleatlons Ibr 'virrlts of man- 



In all applications when the plaintiff seeks to enforce 
a money demand, the summons shall issue and be made 
returnable as is prescribed by the second section of chap- 
ter seventy-six, of the laws of one thousand eight hun- 
dred and sixty-eight and one thousand eight hundred and 
sixty-nine, entitled " An Act to suspend the Code of Civil 
Procedure in certain cases," and that the subsequent plead- 
ings and practice in such cases shall be the same as is pre- 
scribed for civil actions by the third, fourth and fifth sec- 
tions of said act. 

[See page 814, ante.] 
23«— Hanner In vrlileb san^inons slutll be nuule returnable, proviso. 

In all applications when the plaintiff seeks other relief 
than the enforcement of the payment of a money de- 
mand, the summons shall be made returnable before a 
Judge of the Superior or Supreme Court at chambers, or 
in term, at a day specified in the summons, not less than ten 
days after the service of the summons and complaint upon 
the defendant, at which time the court, except for good 
cause shown, shall proceed to hear and determine the cause, 
both as to law and fact : Provided however^ That in cases 
arising under this section where issue of fact is raised by the 
pleadings, it shall be the duty of the court, upon the appli- 
cation of either party, to continue the same till said issue 
of fiujt can be decided by a jury of the next regular term 
of the court. 
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i 4.— Complaint to be verified. 

All complaints in applications for mandamus shall be 
verified according to law. 

That all laws and claases of laws in conflict with this act 
are hereby repealed : Provided however^ That this act shall 
not apply to actions commenced before the ratification of 
this act. 

1 5.— Act to be in ibiree vrben. 

This act shall be in force from and after its ratification. 

Qucere f Whether a mandamtu can be revived in any case. CSarson 
c. Com'rs of Cleaveland, 64 — 566. 

A plaintiff who has obtained a judgment againet a county is not 
eBtitled to an execution against it. His remedy is by a writ of man- 
damus against the board of commissioners of the county, to compel 
them to levy a tax for the satisfaction of the judgment. Ooock 9. 
Gregory, 65 — 143 

The eighth section of the ordinance of the ('onvention of 1868, 
having provided that when the President and Chief Engineer of the 
North-western North Carolina Railroad Company should have com- 
plied with certain terms, in respect to the first division of the said 
road, the Governor should direct that the Public Treasurer should 
make a loan to the Company, by issue of a certain amount of State 
bonds, and the terms having been complied with, It toM hdd, that 
the Company was entitled to have a peremptory mandamus to compel 
the Treasurer to issue the bonds notwithstanding the subsequent leg- 
islation contained in the acts of 1868-^69, chapter 82, of 1869-'70, 
chapters 71 and 100, as all those acts, taken together, left the ordi- 
nance above mentioned in full force and effect. North-western N. 
C. R R. Co V. The Treasurer, 65—178. 

Where a party has established his debt against a county by judg- 
ment, and payment cannot be enforced by an execution, he is enti- 
tled to a writ of mandamus against the board of commissioners of 
said county, to compel them to levy a suflScient tax to pay off and 
discharge his said judgment. Lutterloh 9. Commissioners of Cum- 
berland County, 65—408. 

There is no provision in the Code of Civil Procedure resulating 
the proceedings in writs of mandamus^ and in such cases **the prac- 
tice neretof ore in use may be adopted so far as necessary to prevent 
a failure of justice.^' (('. C. P. Sec 893.) Lutterloh «. Com'rs of 
Cumberland County, 65—408. 

This writ can only be used by the express order of a court of su- 
perior jurisdiction, and is not embraced in the rule established in 
TaU V. Powe^ 64 — 644, which makes out the distinction between civil 
actions and special proceedings. Lutterloh 9. Com'ra of Cumberland 
Co., 65—408. 

Where the plaintiff^s demand may involve disputed facts, the 
proper application is for an alternative mandamus. Where, however, 
the plaintiff's claim is based upon a judgment, then the proper pro- 
cess is a peremptory mandamus. Lutterloh o. Oom'rs CnmDerland 
Co., 65 — 408. 
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The general rule is, that no return to a peremptory mandamus is 
sufficient except that it has been obeyed ; but if a statute be enacted, 
after such peremptory order, forbidding obedience and making obe- 
dience impossible, such new matter will, of necessity, constitute a 
sufficient return, provided the statute is constitutional and within 
the law-making power. Sedberry v* Com'rs Chatham Co., 66—486. 

Whether a mandamus can be used to try the title to an office under 
any circumstances? — Quere, But not being provided for by the 
C. C. P., it must, by virtue of Section 893, 'be governed by the for- 
mer practice, and hence, must be moved for, and be made returnable 
in term time, Howerton v, Tate, 66 — 281. 

Mandamus is not the appropriate remedy to try title to an office. 
Mott«. Tate, 66—231. 

Mandamus will not lie to compel the Treasurer to pay money on 
any claim against the State, until the same has been passed upon and 
a warrant issued by the Auditor for that purpose. Bayne v. The 
Treasurer, 66—356. 

In an action of mandamus instituted against the justices of a 
county, Commissioners elected under the Constitution cannot be sub- 
stituted as parties, and this error is not waived by answer, but may 
be taken advantage of at any stage of the proceedings. Thomas v, 
Com'rs of Carteret Co., 66—622. 

A mandwnus against the commissioners of a county, should run 
against them as '^a board/' and not against the individuals com- 
prising such board. Thomas 9. Comers of Carteret, 66— 522. 

Where a mandamus was issued, commanding the board of com- 
missioners of a county to levy a tax sufficient to pay the plaintiffs 
claim against the county, and a rule was afterwards served upon 
them to show cause why they should not be attached for disobedience 
to the order: Held^ that an answer to the rule, that they had levied 
a sufficient tax, and placed the lists in the hands of the sheriff, was 
responsive and the rule ought to be discharged. Johnson «. Comers 
of Cleaveland, 67—101. 

The justices of a county having failed, for many years, to levy a 
tax to pay the interest on bonds issued by the county to aid in build- 
ing a railroad, the board of commissioners should not be required 
at the suit of the creditors, to raise in one year, by taxation^ the 
whole amount of the interest in arrear. In case of a mandamus or- 
dering the commissioners to levy a tax and pay the interest due to 
creditors, it was a prudent exercise of a discretion to raise part by 
taxation, and issue county bonds in order to raise the remainder. 
Johnston v. Comers of Cleaveland, 67 — 101. 

In an action against the board of commissioners of a county, a 
demand is necessary, without regard to the fact whether the claim is 
expressed to be payable at any particular time or place, and in a 
mandamus; the writ should show expressly, by the averment of a de- 
mand and refusal, or an equivalent, that the prosecutor, before his 
application to the court, did all in his power to obtain redress. Alex- 
ander t. Com'rs McDowell Co., 67 — 880. 

It would seem that in an action affainst the commissioners of a 
county, the action should be brought in the county in which they are 
officers. (C. C. P., Sec. 67.) Alexander t>. Comers McDowell Co., 
67—880. 

Where an act of the legislative branch of the government directs 
an executive officer to do a specific act, which does not involve any 
46 



Digitized by VjOOQIC 



862 THE CODE — WITH NOTES AND DECISIONS. 



official discretion, but is merely niinisterial, — as to enter a specific 
credit upon an account — and the officer refuses to do so, a mcuuUimus 
will be ordered. R. & A. A. L. R. R. Co. v. The Treasurer, 68— 502. 

When a debt against a municipal corporation has been reduced to 
judgment in a court of competent junsdiction, a peremptory man- 
damita may be properly applied for^ although such judgment is dor- 
mant. Webb V. Corners of Beaufort, 70—307. 

Where a plaintiff holds a debt against a county, contracted since 
the adoption of the Constitution, for the ordinary and necessary ex- 
penses of the county, and where the county has the means to pay 
the debt, such plaintiff is entitled to a peremptory mandamut, and 
it was error in tne court to refuse it. Uzzell v. Com'rs of Franklin, 
70—564. 

A creditor of a county cannot be compelled, either by the legisla- 
ture or by the board of commissioners, to ^*bond" his debt and 
wait five years for its ultimate satisfaction ; such creditor is entitled 
to peremptory mandamus. Edwards v, Com'rs of Wilkes, 70 — 571. 

The proper judgment in an action against a city or town, upon a 
recovery for necessary expenses is an aUemative mcmdamus, Qas 
Light Co. «J. City of Raleigh, 75—274. 

A board of county commissioners in canvassing the votes cast in 
an election, have no right to go behind the returns sent up by the 
judges of election, from the respective townships of the county. 
Moore v, Jones, 76 — 182. 

When a mandamus is granted to compel a re-canvass of election 
returns by a board of county commissioners, Held, not to be error to 
grant at the same time, an order restraining the peroens declared 
elected upon the first canvass, from exercising the duties of their 
offices. Moore v, Jones, 76 — 188. 

Ode who seeks to compel induction to an office by mandamtts, must 
show an affirmative right to the office. Worthy v. Barrett, 68 — 199. 

Mandamus is the proper remedy to compel a levy of taxes to pay 
the debt of a county, Pegrara «. Com'rs of Cleaveland Co., 64 — 557 

When a peremptory mandamus issues against a board of commis- 
sioners, and there is a change in the individual members of said 
board between its issue and service, those composing such board, 
when it is served, must obey it. Pegram «. Com'rs of Cleaveland, 
64-557. 
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OF THE 

SUPREME COURT. 



ADOPTED AT 



JitM« Term, 1868* [63 N. C.y 660»] 
June Term, 1871. [65 N. C*, 705.] 
June Term, 1879. [67 N. C, 1.] 
JaniUMy Term, 1873. [68 S, C, 565.] 
June Term, 1876. [75 N. C, 607*] 



ADOPTED AT JUNE TERM, 1868. 
[68 N. C. R., m.] 
I.— Appeals, liovr doelceted. 

Appeals will be docketed for their proper districts in the 
order in which the papers are filed with the clerk. 

II. — ITndertalcliftK fbr eosta of appeals. 

The clerk will docket no appeal in a civil action, un- 
less it appears that the appellant has filed in the court 
below an undertaking payable to the appellee, with suf- 
ficient surety, and in a sufficient sum, for the payment of 
costs which may be adjudged against him in the court ; or 
has made a deposit in lieu of such undertaking ; or unless, 
by leave of this court here, he shall file such an under* 
taking, or make such deposit with the clerk here. This 
rule shall apply, notwithstanding an appeal bond shall have 
been waived by the appellee. 

in.— Undertaking, frben not required. 

The preceding rule shall not apply: 1st, if the judge 
shall have allowed the appellant to appeal as a pauper, 
or 2d, where the State is the appellant in its own in- 
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terest, or 3d, where an officer of the State is the appellant, 
in his capacity as such, and the interest of the State alone 
is concerned. 

IV.— "WlMB •ppnali majr be entered. 

Appeals from a county in which a court shall be held 
during a term of this court, if filed before the expration of 
the time assigned to the district, will be called during that 
that week ; if not filed at that time, they will be called at 
the end of the docket. 

v.— IMstrlctof wlien eaUed. 

The judicial districts shall be arranged and assigned in 
the following order: 

First week— First and second districts. 
Second week — Fourth and fifth districts. 
Third week — Third and seventh districts. 
Fourth week — Eighth and ninth districts. 
Fifth week — Tenth and eleventh districts. 
Sixth week — Twelfth and sixth districts. 

in.— Order In vrkieM appeals are iMard. 

The cases from each district will be called in their proper 
order ; if either party is not ready, the case may be put 
to the end of the district, by consent or for cause shown, 
and be called in that place ; otherwise, the first call is per- 
emptory. In like manner, by consent or for cause, a case 
may be put to the end of the docket, or continued. If no 
counsel appear for either party at the first call, the case 
will be put to the end of the district, and if none appear 
at the second call, it will be continued. 

VH.— A p peal dtwnt— ed If not praeee n ted. 

Cases not prosecuted for two tenns, will be dis- 
missed at the costs of the appellant, unless continued for 
cause, with liberty, however, to either party to move at 
the next term, to reinstate it ; or afterwards, upon sufficient 
cause. 
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VIII.— Order of aripuiieAt* 

The appellant is entitled to open and conclude the argu- 
ment. 

IX— Appnali taken after eoBuneneement of term* 

When an appeal shall be taken after the commencement 
of a term of this court, the judgment and teste of the exe- 
cution shall have effect from the time of the filing of the 
appeal. 

X.— Jndifiaent docket. 

The clerk of this court will keep a judgment docket, 
with an alphabetical index of the names of the defendants. 
On this docket he will enter a brief memorandum of every 
final judgment of this court affecting the right to real prop- 
erty, and of every judgment requiring, in whole or in part, 
the payment of money ; stating the names of the parties, 
the term of the judgment, its number on the docket of the 
term, and if for the payment of money, the amount of the 
judgment ; and when it shall appear from the return on an 
execution or from an order for an entry of satisfaction by 
this court, that the judgment has been satisfied in whole 
or in part, the clerk, at the request of any one interested 
in such entry, and on payment of the lawftil fee, shall 
make a memorandum of such satisfaction, whether in whole 
or in part, and refer briefly to the evidence of it. 

XI.- Bzeeutloiis. 

Executions from this court may be directed to the 
proper officers of any county in the State ; the manner of 
their teste is prescribed in Rule IX, preceding. At the re- 
quest of the party in whose favor execution is, it may be 
returnable, on any specified day after the commencement 
of the term of this court next ensuing its teste. In the 
absence of such request, execution shall be made return- 
able on the first day of the term next ensuing their teste ; 
and, on motion, for special cause, execution may be taken 
out during the term. 
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Xn.— Af^reenMntfl of covuMel. 

The court will not regard any agreements alleged be- 
tween attorneys or counsel, unless it be admitted, or shall 
be in writing and filed in this court. 

XIII«— FlMidiMcs. 

Memoranda of pleadings will not be received in this 
court as pleadings, even by consent of counsel, but will be 
regarded as frivolous or impertinent. 

JLiY. fjfiandifclom or Impertliient Readings. 

On motion of either party, or, in a gross cause, of its own 
motion, the court will refer it to the clerk, or to some 
member of the bar, to report whether pleadings in a cause 
are scandalous and impertinent; and if they be found so, 
the court will order the scandal or impertinence to be 
stricken out at the cost of the party. 

XV.— Motion to dlamt— . 

A motion to dismiss an appeal for want of notice of appeal 
can only be made at or before the calling of the case. On 
the hearing of such motion, the notice must be shown, or 
be shown to have been waived. Notice will not be pre- 
sumed merely because the appeal appears to have been 
taken during a term of the court. 

XVI.— Applleatlon to reheitr. 

Any party, within two terms after a judgment of this 
court, may file application to have the cause re-heard upon 
any matter of law. To each petition shall be attached 
a certificate, signed by two counsellors of this court, who 
did not appear in the cause at its first hearing, stating 
their opinion that the judgment was erroneous. It must 
also appear shat the judgment has been performed, or that 
its performance has been properly secured ; or some suf- 
ficient cause must be shown fcir dispensing with these con- 
ditions. Such petition must also assign the errors com- 
plained of. 
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XVn^FUIns of a^pMla. 

Appeals from judgments rendered, one or more days 
before the commencement of a term of this court, must be 
filed within the first eight days of the' term, or before the 
calling of the district to which the case belongs, otherwise 
they will be continued until the next term. 

XVIII.-~J«dfnDtentoy wliieii to be doeketed* 

All judgments recovered during any term of the Su- 
perior Court, which shall be docketed during the term, 
shall be held and deemed to be docketed in the first day 
of the term. 

XIX.— Prioiitjr of Judfl^ent liens. * 

If any plaintiff shall have docketed a judgment and 
failed to sue out execution against the lands of the de- 
fendant, any other plaintiff* who has docketed a judg- 
ment, and shall take out execution, may give notice of his 
creditors having prior docketed judgments, which shall be 
served at least twenty days before the day of sale, and any 
creditor so notified, who shall fail to sue out execution and 
put it into the hands of the sheriff before the day of sale, 
shall lose his lien on the lands sold : Provided^ That this 
rule shall not apply to any creditor who cannot take out 
execution. 

XX.— Sale of land under execution. 

In all cases where the land is sold under execution, 
in due course of law, the purchaser shall be deemed to 
have acquired, by power of the sheriff's deed, all of the 
estate of ihe defendant in the execution, and all of the 
rights in respect to the land conveyed, of the several cred- 
itors by docketed judgments, who either have issued exe- 
cutions, or who, having been notified, shall have failed to 
issue executions. 

XXI.— Teste of exeentlons. 

Writs of execution issued from a Superior Court shall 
not be tested* of any term ; they shall be dated the day of 
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their issue, and shall state whei*e the judgment was dock - 
eted in the county from the court of which the execntion 
issues. 

ADOFfBD AT JUNE TEBM, 1871. 
[65 N. C. R.. 705.] 
XXII.— Doelwtlnis jud^^nkenim* 

Clerks shall not make out transcripts of judgment, to be 
docketed in another county, until at the expiration of the 
term, at which such judgments are rendered. All judg- 
ments rendered in any county at the same term and sent 
to another county to be docketed, shall be equal in respect 
to lien : Provided, They be docketed in a reasonable time, 
say ten days, after the end of the term. 

XXHI.— Doclrotiny Jvsttoe's Judf^ment* 

All judgments rendered by a justice of the peace, upon 
writs of summons, returnable on the same day, shall, when 
docketed, stand on the same footing in respect to lien : 
Provided, Such judgments shall be docketed within a 
reasonable time, say ten days, after their rendition. 

XXI V .—Preparation of iMues. 

During the term at which replication is filed, or as soon 
thereafter as may be, the attorney of plaintiff will draw 
up in writing, such issues arising upon the pleadings, as 
he deems material to be tried, and submit the statement 
to the attorney of the defendant, and if he concur8,Uhe 
statement signed by the attorneys will be filed with the 
clerk. Otherwise, the defendant's attorney will make a 
like statement, and the two will be handed to the judge, 
who will *' settle the issue," and file them with the clerk, 
to stand for trial at the next term. 

XXV.— iMues, how Aramed. 

Issues shall be framed in concise and distinct terms, and 
and prolixity and confusion shall be avoided, by not having 
too many issues. 
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XXVI^Additioiua Imum. 

Before the argumeut of an appeal, if the court considers 
the trial of one or more other issues necessary for the de- 
cision of the case upon the merits, additional issues will 
be made up, under the direction of the court, and be sent 
the Superior Court for trial, and the case be retained. 

XXVII.— Record ftnr •upreaae eovrt. 

Many records are brought before this court, in which the 
proceedings and papers are mingled in a confused way, 
without regard to the order of time, without paging or 
marginal reference, by which a knowledge of the subject- 
matter may be facilitated. Counsel in arguing causes are 
thus embarrassed and delayed in finding the matter they 
are seeking for, and the court is put to much unnecessary 
labor, therefore we have seen fit to make the following 
order : • 

1st. In every record of an action brought to this court, 
the proceedings shall be set forth in the order of time in 
which they occur, and the several processes, orders, Ac, 
shall be arranged to follow each other in order when pos- 
sible. 

2nd. The pages of the record shall be numbered, and 
there shall be written on the margin of each, a brief state- 
ment of the subject matter, opposite to such subject matter. 

3d. On some paper attached to the record, there shall be 
an index to the record, in the following, or some equivalent 
form : 

Summons — date, - - - page 1. 

Complaint — ^first cause of action, - - ** 2. 

'* second cause of action, - . *' 3. 

Affidavit for attachment, &c., - - '* 4. 

4th. If any cause shall be brought on for argument, and 
the above rules shall not have been complied with, the case 
shall be put to the end of the district, or of the docket, or 
continued as may be proper ; and it will be referred to the 
clerk of this court, or to some other person, to put the record 

47 
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in the prescribed condition, for which an allowance of five 
dollars shall be made to him, in each case, to be paid by 
the appellant, and execntion may immediately issue there- 
for. 

ADOPTED AT JUKB TERM, 1872. 
XXVIll.—Applftoaato fbr lleense. 

Applicants for license are expected to have read: for 
first course, Blackstone's Commentaries, (2nd, book dili- 
gently.) Coke or Cruise's, Fearne, Saunders on uses, and 
some work on Executors and Administrators; second 
course, 3d. Blackstone's Commentaries, Chitty & Stephen 
on Pleadings, Adams' Equity, and the Code of Civil Pro- 
cedure. 

ADOPTED AT JANUARY TERM, 1873. 
XXIX. — Ai^piment on appeal. 

1st. The counsel for the appellant shall ha^e the right 
to address the court for not over two hours ; which shall 
include his opening argument, and reply. The time may 
be divided between them at his discretion. 

2nd. The counsel for the appellee shall be allowed not 
over one hour. 

3rd. The time occupied in reading so much of the record 
as may be necessary shall not be counted under the above 
rules. 

4th. The thne for argument allowed above may be ex- 
tended by the court in proper cases : provided^ the exten- 
sion be allowed before the argument begins. 

5th. Any number of counsel will be heard on either side 
within the limit of time above described, but it is required 
that where several counsel speak each shall confine himself 
to a distinct part or parts of the argument, so as to avoid 
tedious repetition. 

XXX« — S ta to ient of «xe«ptiom«« 

6th. Every appellant, at the time of settling the case, or 
if there be no case within ten days afler the appeal, shall 
file in the clerk's office his exceptions to the judgment or 



Digitized by VjOOQIC 



BULKS OF TRS SITPBBMS CO0BT. 871 

proceedings briefly stated and numbered. And in civil (as 
distinct from criminal) actions no other exceptions than 
those so filed and made part of the record will be considered 
in this court. 

XXXl«~Bbursliutl relbren«c« In record* 

No case will be heard until there shall be put in the 
the margin of the record brief references to such parts of the 
text as it is necessary to consider in a decision of the case. 

XXXII.— C««t of unneeeMiirjr record. 

The costs of copies of unnecessary and irrelevant tes- 
timony or of other irrelevant matter, not needed to ex- 
plain the exceptions, shall, in all cases, be charged to the 
appellant, unless it appears expressly, that they were sent 
up by the appellee, in which case the costs shall be taxed 
on him. 

XXXIII.— Filing of briellk 

In every case the appellant, before the hearing, shall 
file with the clerk one or more written or printed briefs, in 
which shall be set forth the exceptions taken below. Un- 
der each shall be briefly stated so much of the pleadings, 
case agreed, or other finding of facts as will make it intel- 
ligible. Also, if several acts of Assembly are relied on, a 
citation of them by date and chapter; also the authorities 
in law principally relied on. This, however, shall not for- 
bid the citation of others on the oral argument. If a state- 
ment of the record, or any part of it, be necessary to an 
understanding of the case it shall be made briefly, and the 
page of the record containing it referred to. 

XXXrV— Ni&mber of brleA to be llled. 

If the above brief be printed, eight copies shall be de- 
livered to the clerk, viz : one for each of the justices, one 
for the clerk to file with the record, one for the reporter, 
and one for the opposite counsel. 

XXXV.— C<Mt of brleft. 

Whenever printed briefs shall be filed, and the mat- 
ter in controversy equals or exceeds three hundred dol- 
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lars, the costs of snch briefs shall be taxed in the bill of costs 
in favor of the party fiUng them, if he be SQccessfol, at the 
rate of live cents for each printed page of the usnal size of 
the reports of this court. 

XXXV I«~BHctf of appellee. 

The appellee may, in like manner, file such briefs and 
shall, under like circumstances, be entitled to have the 
costs thereof taxed tor him. 

ADOPTED AT JUNE TERM, 1873. 

The Supreme Court, by virtue of its power to exercise a 
general supervision and control of the inferior courts, makes 
the following rules : 

XXXim.— CTlerkfty Ac, to make reports of ftands. 

Every clerk of a Superior Court, and every commis- 
sioner appointed by such court, who, by virtue or color of 
any order, judgment or decree of the court in any action 
pending in it, has received or shall receive any money, or 
security for money, to be kept or invested for the benefit of 
any party to such action, or of any other person, shall, at 
the term of such court, held on, or next after the first day 
of January in each year, report to the judge a statement of 
said fund, setting forth the title and number of the action, 
and the term of the court, at which the order or orders, 
under which the oflBcer professes to act, was made ; the 
amount and character of the investment, and the security 
for the same, and his opinion as to the suflBciency of the 
security. In every report, after the first, he shall set forth 
any change made in the amount or character of the invest- 
ment since the last report, and every payment made to any 
person entitled thereto. 

XXX VlIl.~Beport« to be tted and rep(l«tered. 

The reports above required, shall be handed by the 
clerk of tte Superior Court to the Register of Deeds, and 
acknowledged or proved by said clerk, and said report shall 
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be registered at the coet of the fund. The originals shall 
be retwrned, after registration, to the clerk of the Superior 
Court, and filed among the papers in the cause. 

XXX1X«— R«il«« to applT^ to derlu, Ac, at 8nprem« Couri. 

The above rules shall apply to the clerks of the Su- 
preme Court and to any commissioner appointed by it to 
receive and invest funds. His report 8hall*be roistered in 
the county from which the appeal was taken in the cause 
in which the order is made. 

XI««— Breodk of rale Ifcoipr pnnlghoblc 

A breach of the above rules shall be punishable as a 
contempt of the court to which the report is required to 
be made. 

ADOPTED JUNB TBBM, 1876. 
[73 N. C. R., 607.] 
Xltl.— Appeals not doolceted In ttnte. ' 

In all civil actions in which an appeal to this court shall 
be taken from a judgment of the Superior Court, if the 
appellant shall fail to bring up a transcript of the record, 
and to cause the case to be docketed according to the rule 
of this court of June Term, 1869, before the end of the 
week assigned to the district, the appellee may file a trans- 
script of the record, and cause the ease to be docketed, and 
may thereupon move to dismiss the appeal at the costs of 
the appellant, which may be allowed, unless cause be shown 
to the contrary. 

XI<II«— CostSy when oppeol JUmt— ed. 

In such case no order will be made setting aside the dis- 
missal, or allowing the appeal, even though the appellant 
may be otherwise entitled to such order, until the appellant 
shall have paid the costs of the appellee in procuring the 
transcript of the record, and in causing the same to be 
docketed. 
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. ADJUDICATIONS 

OF THB 

CONSTITUTION OF 1868. 



ARTICLE I. 



8eo. 2. Political power derived from the people. 
Nichols V. McKee, 68—429. 

8eo- 6. The public debt inviolable. 

Galloway ▼. Chatham R. R. Co., 68—147; University R. R. Co. 

V. Holden, 68--410. 
Debts incurred m aid of rebellion ; Rand v. State, 66 — 194. 

Seo. 7. Exclusive Privileges. 

Kingsbury ▼. Chatham R. R, Co., 66—284; Simonton v. Lanier, 
71-498; W. & W. R. R. v. Reid, 64—226; State v. Morria, 
77—612. 

Sec. 8. Legislative, executive and judicial powers, separate. 
R. A A. A. L. R. R. Co. ▼. Jenkins, 68—602. 

Sec. 10. Elections ought to be free. 

Lilly v. Com'rs of Cumberland, 69—300; W. & Tar. R. R. Co. 
▼. Battle, 66—640. 

Sec. 11. Rights of person accused of crime. 

Discharge of jury in absence of prisoner; State v. Alman, 64 — 

364. 
To confront witnesses ; State v. Thomas, 64 — 74. 
Counsel for defence; State v. Collins, 70 — ^241. 

Seo. 12 — 13. Persons to be charged only by indictment 
and convicted only by verdict of jury. 

Does not prevent punishment for contempt ; Kane v. Haywood, 

66—1. 
Criminal charge — ^indictment ; State v. Simons, 68 — 378. 
Examination of witnesses before Grand Jury ; State v. Branch, 

68—186. 

Sec. 16. No imprisonment for debt except in case of fraud. 

Daniel v. Owens, 72 — 340. . 

Obligation of bastardy bond not a debt ; State ▼. Palin, 68 — 471 ; 
SUte V. Green, 71—172. 
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What constitutes fraud; Melvin ▼. Melvin, 7^—884. 

Does not prevent an order of arrest in libel ; Moore v. Green, 

78__894. 
Does not permit arrest 7or breach of marriage contract ; Moore 

V. Mullen, 77—827. 

Sec. 17. No person deprived of life, &c., but by law of the 
land. 

Lien by a levy — ** property"; Miller v. Gibson, 68—685. 
Practice of law a ** privilege "; Mc parte Scbenck, 66 — 353. 
An office •* property"; King v. Hunter, 65—608. 
Right of action for tort not ** property"; Franklin v. Vannoy, 

66—145; Blackwood's Case, Thil. 240; Bank of Charlotte v, 

Jenkins, 64 — 719; State v. Jones, 67—210. 
Statute affixing a penalty for refusal to take a public office not 

inconsistent with ; London v. Headen, 76 — 72. 

Sec. 18. Every pereon restrained of his liberty is entitled 
to a remedy, &c. 
In re. John Schenck, 74—607. 

Sec. 19. Trial by jury guaranteed. 

Does not apply to contracts; Froelick v. So. Express Co., 67 — 2; 
Keener v. Finger, 70—85; Wittowski & Rintels v. Wasson, 
71—461. 

Sec. 21. The writ of habeas corpus not to be suspended. 
ExparU Moore, 64—802; Wilson v. City of Charlotte, 74—748. 

Sec. 22. No property qualification for voting or holding 
office. 
Wilson V. City of Charlotte, 74—748. 

Sec. 31. Perpetuities and monopolies ought not to be al- 
lowed. 

Legislatare cannot grant; Simonton v. Lanier, 71—498; R. A 
G. R. R Co. V. Reid, 64—155. 

Sbc. 32. Retrospective Laws. 

Repeal of Amnesty, eee po$t facto; State v. Keith, 68 — 140 ; State 
V. Buck, 78—266 and 680. 

Sec. 35. Courts shall be open and justice administered 
without delay, &c. 
Wilson V. City of Charlotte, 74—748. 

Sec. 37. Powers not delegated remain with the people. 

Statutes declarative of reserved powers to be liberally construed, 
{Bodman, J.) University R. R. Co. v. Holden, 68 — 4lT). 
Legislature cannot appoint officers ; Nichols v. McEee, 68 — 429. 
Legislative power; R. & G. R R. Co. v. Reid, 64—155. 
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ARTICLE II. 

Seo8. 4, 5-6. Senatorial Districts. 

CommissionerB of Granrille r. Ballard, 69—18. 
Sbo. 13. (Amendment of 1873.) 

** Provide for election" construed ; University v. Mclver, 72—76. 

Sec. 14. Thirty days notice necessary to pass private laws. 
Broadnax v. Comers of Rockingham Co., 64—244. 

8bo. 16. How laws imposing taxes shall be passed. 
Galloway v. Chatham R. R. Co., 68—147. 

Sec. 20. HoQse of Rpresentatives to chose its own oflScers. 
Nichols V. McEee, 68—429. 

Seo. 22. Senate to chose its own oflScers. 
Nichols V. McKee, 68 — 429. 

Sbo. 27. Terms of Senators and Representatives. 
Aderholt v. McKee, 65—257. 

Sec. 29. Election for members of Assembly. 
Loftin V. Sowers, 65 — 251. 

ARTICLE III. 

Sec. 1. OflBcers of Executive Department. 

To hold till successors are qualified ; Battle v. Mclver, 68 — 467. 
Term of office ; Aderholt v. McEee, 65—257. 

Sec. 7. Reports of oflBcers of the Executive Department 
and public institutions. 
Nichols V. McKee, 68—429; Welker v. Bledsoe, 68—457. 

Seo. 10. Governor to appoint officers, not otherwise pro- 
vided for. 

State proxies and Directors are '* officers"; Clark v. Stanley, 

66—59; Howerton v. Tate, 68—546; University R. R. Co. v. 

Holden, 68—410. 
Officers of public institutions; Nichols v. McKee, 68 — 429; 

Welker v. Bledsoe, 68—457. 
Does not apply to Judges of Special Courts; State v. Pender, 

66—818. 

Sec. 13. How duties prescribed and vacancies filled. 

Duty gf Auditor; Boner v. Adams, 65 — 689. 

€k)vemor to appoint; Clark v. Stanley, 66 — 59; Nichols v. Mc- 
Kee, 68—429; Welker v. Bledsoe, 68-457. 

Appointee of Governor to hold till successor has qualified ; Bat> 
tie V. Mclver, 68—467; Cloud v. Wilson, 72—155. 
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8bo. 6. Pardoning power. 

^^OonYiction" means a Terdict of gailty; State v. Alexander, 
76—281. 

ARTICLE IV. 

8bo. 1. Distinction -between actions at law and suits in 
equity, the forms of such suits and feigned issues, 
abolished. 

** Civil Action"; Mitchell v. Henderson, 68— M8; Tate v. Powc, 

64—644. 
Bastardy proceeding a civil action ; State v. Mcintosh, 64 — 607. 
Forms of actions alK»lished ; Froelick v. So. Express Co., 67 — 3; 

Belmont & Co. v. Reilly, 71—260; Bitting v. Thaxton, 72— 

541. 
Feigned issues abolished ; Harkey v. Houston, 65 — 187 ; Blake 

V. Askew, 76 — 825 ; Abrams v. Cureton, 74 — 528. 

8bo. 2. Providing for Code Commissioners, 
Bailey v. Caldwell, 68—472. 

8bo. 4. Courts established. 

Superior Court; McAdoo v. Benbow, 68 — 461. 

Special Court; City of Wilmington v. Davis, 68—582. 

Courts of Justices of the Peace; Froelick v. So. Express Co., 67 

—2; Rowark v. Gaston, 67—291; State v. Davis, 69—496; 

Town of Washington v. Hammond, 76—84. 

Sec. 10. Jurisdiction of Supreme Court. 

Supervisory; Ex parte Biggs, 64 — 202; State v. Jefferson, 66 — 
809. 

Appellate ; Fourshee v. Patteshall, 67 — 458 ; McEinnon v. Faulk, 
6a— 279. 

** Issues of fact"; Heilig v. Stokes, 68 — 612; Rogers v. Good- 
win, 64 — 278; Fourshee v. Patteshall, 8upra\ Keener v. Fin- 
ger, 70—85. 

Judgment of the Court; Isler v. Brown, 67 — 175; Rush v. Hal- 
cyon Steamboat Co., 68 — 72; In re. John Schenck, 74 — 607. 

Sec. 11. Original jurisdiction of the Supreme Court. 

Bledsoe v. The State, 64—892; Reynolds v. State, 64—460 
Rand v. The State, 65—194; Battle v. Thompson, 65 — 406 
Boner v. Adams, 65 — 689; Bayne & Co. v. Jenkins, 66 — 856 
Sinclair, Owens & Brown v. State, 69 — 47. 

Sec. 12. Superior Courts held in each county two weeks. 

McAdoo V. Benbow, 68 — 461 ; Bear v. Cohen, 65—511 ; State v. 
Adair, 66—298; State v. Ketchey, 70—621; State v. Taylor, 
76—64. 

Sko. 14. Judges of the Superior Court shall reside in his 
District. 
Myers v. Hamilton, 65 — 567 ; Howes v. Mauney, 66 — ^218. 

48 
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Seo. 16. Jurisdiction — Superior Courts —Original. 

State V. Waldrop, 68--507; City of Wilmington ▼. Davis, 63 — 
682; Kredle V. Gibbs, 65—192; Bryan t. Rousseau, 71-194; 
State v. Upchurch, 72—146; Town of Washington ▼. Ham- 
mond, 76 — 86. 

Sec. 17. Probate jurisdiction of Clevks of the Superior 
Courts. 

McAdoo V. Benbow, 68 — 461 ; Hunt t. Snead, 64 — 176 ; Same ▼. 
Same, 64 — 180; Heilig ▼. Foard, 64 — 710; Rowland ▼. Thomp- 
son, 65—110; Sprinkle v. Hutchinson, 66 — 450; Guion v. 
Melvin, 69—242; Bryan v. Hubbs, 69—428; Wilson v. Abrams, 
70—824; Davis v. Cureton, 70—667. 

Sec. 18. Parties may waive the ri^ht to have issues of fact 
tried by a jury. 

How a jury trial may be waived ; Armfield v. Brown, 70 — 27 ; 
Keener v. Finger, 70—85. 

Skc. 19. Special Courts for the trial of Misdemeanors. 

City of Wilmington v. Davis, 68 — 682; Town of Edenton v. 
Wool, 65—879; State v. Walker, 65-461; State v. Pender, 
66—818. 

Sec. 21. Election of Clerk of the Superior Court. 
University v. Mclver, 72 — 76. 

Sec. 23. General Assembly to regulate salaries and fees. 
Kingv. Hunter, 65—608; Bunting v. Gales, 77—288. 

Sec. 24. Laws not repugnant to the Constitution to be in 
force until altered. 

Courts of Oyer and Terminer constitutional ; State v. Baker, 68 

—276. 
Revised Code, chap. 68, sec. 7 — still in force ; State v. Hairston, 

68—451. 
Rev. Code, chap. 107, sec. 71 — repealed ; State v. Underwood, 

68—98. 
State V. Jarvis, 68—556; Boyle v. City of New Berne, 64—664; 

Kingv. Hunter, 65—608; State v. King, 69—419. 

Sec. 25. Pending actions to be tried under existing rules 
and laws. 

Teague v. James, 68—91 ; Giuther v. Gibson, 68 — 98 ; Stephen- 
son V. Todd, Pugh & Co., 68 — 868; Foard v. Alexander, 64— 
69; Johnson v. Sedberry, 65 — 1; Lee v. Howell, 69—200; 
Baldwin v. York, 71—468; Sharpe v. Williams, 76—87. 

Sec. 26. Elections of Judges of the Superior and Supreme 
Courts. 

Cloud V. Wilson, 72—155; People v. Hilliard, 72—168; Uni- 
versity V. Mclver, 72 — 76 ; Loftin v. Sowers, 65 — 261, 
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Sec. 28. The Superior Conrts to be at all times open for 
the transaction of business, except the trial of 
issues of fact requiring a jury. 

McAdoo V. Benbow, 68 — 461; Foard ▼, Alexander, 64—69; 
Green v. Moore, 66 -426. 

Sbo. 30. Election of Sheriff, Coroner and Constables, how 
vacancies in such offices are filled. 

Bjngv. Hunter, 66—603; Loftin v. Sowers, 65—251; Wittow- 
sky & Rintals v. Wasson, 69—88. 

Spx!. 31. The Governor may appoint to fill vacancies until 
the next regular election. 

State V. Pender, 66—318; Nichols v. McKee, 68—429; Cloud v. 
Wilson, 72—155; People v. Hilliard, 72—168. 

Sec. 32. Terms of officers elected at the first election held 
under the Constitution. 
Loftin V. Sowers, 65—251 ; Aderholt v. MqKee, 65—257. 

Sec. 33. Jurisdiction of Justices of the Peace, &c. 

CIVIL. 

In an action to recover a penalty ; City of Wilmington v. Davis, 

68—582; London v. Headen, 76—156. 
'* Exclusive of interest"; Hedgecock v. Davis, 64 — 650. 
** Exclusive" — cannot be conferred on another tribunal ; Town 

of Edenton v. Wood, 65—879. 
Under Landlord and Tenant Act; Credle v. Gibbs, 65 — 192; 

Heyer v. Beatty, 76—28. 
'*Sum demanded" — *' Pounded on Contract"; Froelick v. So. 

Express Co., 67—2. 
** Sum demanded"; Caldwell v. Beatty, 69—365. 
On Constable's bond; Pall & Bro. v. Porter, 69—140; BuUinger 

V. Marshall, 70—520; Templeton v. Summer, 71—269. 
Civil; Latham v. Rollins, 72—454; Winslow v. Weith, 66—432; 

Nance v. C. C. R. R. Co., 76—9; Heyer v. Beatty, 76—28; 

Dulin V. Howard, 66—438. 
New trial ; Proneberger v. Lee, 66—333. 

Appeal from justice's judgment; Davis v. Baker, 67 — 389; At- 
lantic & Tennessee R. R. Co. v. Sharpe, 70 — 509 ; Porsythe v. 

Bullock, 74—186; Hinton v. Deans, 75 — 18. 

CRIMINAL. 

Act of 1868-'69, chap. 178— sub. c— IV Constitutional; State 
V. Johnson, 64 — 581. 

Concurrent with Superior Courts; State v. Deaton, 65 — 496; 
State V. Buck, 74—630. 

What necessary to give under Act of 1868-'69; State v. Pendle- 
ton, 65 — 617 ; State v. Yarborough, 70 — 250. 

Assault; State v. Heidelburg, 70—496. 

Pomication and Adultery ; State v. Vermington, 71 — ^264 ; State 
V. Perry, 71—522. 
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'*One month*'; State v. Upchurch, 72 — 146. 

Entering on land after being forbidden ; State v. Presley, 79 — 

204. 
Unlawful fence; State t. Quick, 72—241; State v. Stylea, 76 

—166. 
Violation of Town Ordinance; State v. Threadgill, 76—17. 
Failing to list for taxation; State y. Buck, 78 — ^266; Same ▼. 

Same, 78—680. 

ARTICLE V, 

REVENUE AND TAXATION. 

Sec. 1. Capitation tax to be levied equal to the tax on three 
hnndred dollars of property, and never to ex- 
ceed two dollars. 

University R. R. Co. v. Holden, 68 — 410; Sedberry v. Com'ra 
of Chatham County, 66—486; Brothers ▼. Com'rs of Curri- 
tuck ; Street ▼. Com'rs of Craven, 70 — 644 ; French v. Comers 
of New Hanover, 74 — 692. 

Seo. 2. Proceeds of capitation tax to be applied to educa- 
tion and support of the poor. 
Jacobs V. Smallwood, 68 — 112; Durham v. Bostwick, 72—868. 
Sec 3. What may be taxed by a uniform rule and what 
specially. 

Legacies may be taxed; Pullen v. Com'rs of Wake, 66—861. 

** Property" construed; Pullen v. City of Raleigh, 68 — 461. 

Circulation of national banks and deposits taxable; Ruffin v. 
Com'rs of Cumberland, 69—800. 

Franchise and property of corporation taxable ; W. C. & A. R. 
R Co. V. Com'rs of Brunswick County, 72 — 10 ; Atlantic A 
N. C. R R. Co. V. Com'rs of Carteret, 75—447 ; French v. 
Wilmington, 75—477. 

Uniform rate of taxation ; C. C. Railway Co. v. City of Wil- 
mington, 72 — 78. 

Cities and towns restricted in like manner; Wilson v. City of 
Charlotte, 74—748; Kyle v. Fayetteville, 75—445. 

Sec. 4. legislature shall provide for the payment of the 
public debt. 

University R R Co. v. Holden, 68 — 410; Galloway v. Chatham 
R R Co., 63—147. 

Sec. 6. Until bonds of the State shall be at par, the Assem- 
bly has no power to contract any new debt, <fec. 

Galloway v. Chatham R R Co., 68—147: N. W. N. C. R R 
Co., V. Jenkins, 65 — 178; Mauney v. Com'rs of Montgomery, 
71, 486. 

Sko. 6. Property belonging to State and mnnicipal corpo 
rations exempt from taxation, &c. 
A. & N. C. R R Co. V. Com'rs of Carteret, 75^-474. 
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8kc. 7. County taxes shall be levied in like manner with 
State taxes, and shall never exeed the double of 
the State tax. 

University R. R. Co. v. Holden, 68 — 410; BroadDaz v. Com'rs 
of Rockingham, 64 — 244; Pegram ▼. Com'rs of Cleaveland, 
64—557; Pollen v. City of Raleigh, 68—451; Haughton v. 
Com're of Jones, 70—466; C. & L. Narrow Gauge R. R. Co. 
V. Com'rs of Caldwell, 72—486; Wilson v. City of Charlotte, 
74 — 748; R. & D. R. R. Co. v. Commissioners of Orange, 
74—606; Kyle v. City of Payetteville, 75 — 447; French v. 
New Hanover, 74 — 692. 

Sec. 8. Every act levying a tax shall state the special ol> 
ject to which it is to be applied. 
University R. R Co. ▼. Holden, 68—410. 

None— Nearlv all the cases cited under the different sections of this article 
contain, also, discosslons of the other sections. 

ARTICLE VI. 

Sbo. 1. Who shall be deemed electors. 

University v. Mclver, 72—76; Perry v. Whitaker, 71 — 476; Van 
Bokelen v. Canady, 73--198; People v. Lee, 78—595 

Sec. 2. General Assembly shall provide for election, and 
no one shall be allowed to vote without regis- 
tration. 
Perry v. Whitaker, 71—475; Van Bokelen v. Canady, 78—198. 

ARTICLE VII. 

MUNICIPAL a>BPORATION8. 

Sec. 1. Election of connty officers. 

AderhoU v. McKee, 65—257; VanBokelen v Canady, 78—198. 

Sec. 2. Powers and duties of the county commissioners. 
University R. R Co. v. Holden, 68 — 410; Gooch v. Gregory, 
65— 142; Lane V. Stanly, 65 — 153; Barrington v. Neuse River 
Manufacturing Co., 69— 165; Com'rs of Bladen v. Clarke, 78 
- 255 ; Wade v. Com'rs of Craven, 74—81, Tucker v. City of 
Raleigh, 75—507; McNeil v. Green, 75—829: Gamble v. Mc- 
Crady, 75 — 506; Grady v. Com'rsof Lenoir, 74—101; Wilson 
V. City of Charlotte, 74—748. 

Sioo. 4. Townships. 

Lane v. Stonly, 65—168 : Payne v. Caldwell, 66 — 488. 

Sec. 5. Election and duties of justicces of the peace. 

Wilmington ▼. Davis, 68 — 582;'Conoly v. McQuigg, 64 — 662; 
Eden ton v. Wood, 65 — 829; Haughton v. Comers of Jones, 
70_-466. 
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6eo. 6. Township trustees and their powers. 

C. C. Railway v. City of Wilmington, 72—78; W, C. & A. K. 
R. Co. V. Com'ra of Brunswick, 72—10; R. & D. R. R. Co, 
▼. The GoTernor, 74—407; Cobb r. Elizabeth City, 75—1. 

Sec. 7. No municipal corporation shall pledge its faith ex- 
cept by vote of a majority of the qualified vo- 
ters therein. 

Wintlow y. Comers of Perquimans, 64 — 218 ; Broadnax v. Comers 
of Rockingham, 64—244; Payne v. Caldwell; 65 — 488; Lane 
V. Stanly, 65—158. 

*'Debt" discussed; Dellinger v. Tweed, 66—206; Weinsiein v. 
City of New Berne, 71—585; C. & L. N. G. R. R. Co. v. 
Com'rs of Caldwell, 72—486; Grady t. Comers of Lenoir, 
74—101 ; Van Bokelen ▼. Canaday, 78—198; Wilson v. City of 
Charlotte, 74—748; Tucker v. City of Raleigh, 75— 267; Kyle 
V. City of Payetteville, 75 — 447. 

8eo. 9. County, city and town taxes shall be uniform and 
(zd valorem, 

Pullen T. City of Raleigh, 68—451 ; 0. C, Railway v. Wilming- 
ton, 72—78. 

Sec. 11. Governor to appoint justices until they are elected. 
Nichols V. McEee, 66 — 429. 

Sec. 13. No debt contracted in aid of rebellion shall be 
paid. 

Leakv. Com'rs of Richmond, 64 — 182; ^inslow v. Com'rs of 
Perquimans, 64— 218; Poindexterv. Davis^ 67— 112; Weil v. 
City of Wilmington, 6»— 24. 

ARTICLE VIII. 
Sec. 1. Corporations, how created and subject to be re- 



Olark V. Stanly, 66—59; State v. Jones, 67—210. 

Sec, 4. Legislature shall provide for the organization of 

cities, towns, &c., and restrict their power of 

taxation. 

Dellinger T. Tweed, 66—206; Pullen ▼. City of Raleigh, 68— 

451 ; Wilson v. City of Charlotte, 74—748; Tucker v. City of 

Raleigh, 75--267« 

ARTICLE IX. 

Sko. 1. Education to be encouraged. 

Lane v. Stanly, 65—158. 
8»o. 4. General and uniform system of public schools pro- 
vided for. 

University R. R. Co. v. Holden, 68—410. 
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Sec. 5. The University of North Carolina. 
Univereity v. Mclver, 72 — ^76. 

Seo. 6. University . 

Univereity v. N. C. R R Co., 76—108. 

Sec8. 18 — 14 — 16. Election of Trustees, &c 
Univereity v. Mclver, 72 — 78, 

ARTICLE X. 

HOMESTEAD AND EXEMPTIONS. 

Sec. 1. Personal property exemptions. 

General; ffiU v. Kesler, 68-487, 

Widow not entitled to both dower and homestead; Watts v, 
Leggett, 66—197. 

The pereonal property exemption does not pass to the widow 
ana children at death of the person entitled, but to the per- 
sonal representative ; Johnson v. Cross, 66 — 167. 

Homestead good against judgment in tort ; Dellinger v. Tweed, 
66—206, 

General ; Garrett v. Chesire, 69 — 896. 

Two pereons having docketed judgments apiinst each other 
upon a motion to spply one to the other: nM, that if one of 
the parties had not nve hundred dollare of pereonalty, outside 
the judgment, the same would be a part of his exemption, and 
could not be so applied ; Duval v. Rollins, 71 — 18 ; Crummen 
V. Bennett, 69 — 494; Curlee v. Thomas, 74-~51; Com're of 
Montgomery Co. v. Riley, 75 — 144, 

The cases, cited under this section, contain also general discus- 
sions of the subject of exemptions— especially the firet and last. 
In the latter Hill v. Kes&r is distinguished from Ounn v. 
Barry decided in the Supreme Court of the United States; 
15 Wall. 610.) 

Seo. 2. The homestead— ^of what to consist — exempt from 
sale on final process obtained on any debt — ex- 
cept for taxes and pnrchase money of the home- 
stead. 

McKeithan v. Terry, 64—25; Sluder v. Rogers, 64—289; Martin 
V. Hughes, 67—298; Poe v. Hardie, 65 — 447; Martin v. 
Hughes, 67 — 295; Hager v. Nixon, 69—108; Branch, eaeparts^ 
72—106; 72—292; Lambert v. Kinnery, 74—348; Bevan A 
Co. V. Speed, 74— -544; Edwards v. Kearsey, 75 — 411; Pem- 
berton v. McRae,75— 497: Whitakerv. Elliott, 78— 186;Mayho 
V. Parker, 69—289. 

Seo. 3. laborer's and mechanic's liens not barred by home- 
stead. 

Poe V Hardie, 65—447; Allen v. Shields, 72—504; Bevan A Oa 
V. Speed, 74—544. 
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Sbo. 5. Homestead exempt from debts of hasband during' 
widowhood of his relict. 

Po6 V. Hardie, 65 — 447; Watts t. Leggett, 66—197; Johnson ▼. 
Cross, 66—167; Hager v. Nixon, 69—108; Bevan & Co. 
▼. Speed, 74— 544; Poc v. Hardie, 65—447. 

8bo. 6. Rights of married women in respect to property. 
Pippen V. Wesson, 74 — 487; Webb v. Rountree, 7 4 41 7; At- 
kinson ▼. Richardson, 74 — 455; Rowland v. Perry, 64—578; 
Woody V. Smith, 65—116; Teagae v. Downs, 69— »80; Sha- 
lerv. Millsap, 71—297; Harris v. Jenkins, 73—188. 

Sbo. 8. No deed made by the owner of a homestead shall 
be valid, without the assent of his wife. 

Poe V. Hardie, 65—447; May ho v. Calton, 69—289; Bevan <& 
Co. V. Speed, 74—^44; Littlejohn v. Egerton, 76—460. 

ARTICLE XI. 

PUNISHMENTS, PENAL INSTrTDTIONS AND PUBLIC CHABmES. 

Sbcs. 1 — 2. Punishments, what crimes may be capitally 
punished. 
State V. King, 69—419; State v. Burke, 73—83. 

8bo. 3. Erection and conduct of a penitentiary provided for 

People V. Bledsoe et at, 68 — 457; University R. R. Co. v. Hol- 
den, 63—410. 

Seos. 7 — 8. Board of Public Charities and Orphan Houses 
provided for. 
Miller v. Atkinson, 63—587. 
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ABATEMENT, 

of action, when to be ordered, 64 50 

of nuisance, by removal of dam, 349 

ACCEPTANCE, 

of offer of compromise, 330 278 

ACCOUNT, 

final of executor or administrator, limitation runs 

from auditing, 33 82 

current, limitation of action up«n, 39 85 

copy of, for adverse party on demand, 118 107 

items of, not set forth in pleading, 118 107 

copy of to be verified, when, 118 108 

reference to take,' 245 200 

ACKNOWLEDGMENT, 

of liability, by partner after dissolution, 50 88 

of liability must be in writing, * 51 88 

ACT, 

suspending the Code, 814 

form and return of summons under, a73 61 

filing complaint under, a76 68 

in relation to mills, 850 

in regard to mandamui^ 860 

ACTION, 

definition of an, 2 2 

prosecuted by the State, 5 4 

criminal, definition of, 5 4 

civil, definition of, 6 5 

on judgment, only to be brought with leave, 14 22 

barred unless plaintiff seized within twenty years, 22 27 

within one year, after entry, 24 28 

accruing during disability, not barred, 27 29 

on judgment or decree within ten years, 31 81 

for foreclosure of mortgage, or deed in trust, 31 81 

against principal to sealed instrument, 31 81 

by creditor of deceased person, 32 81 

on ofl&cial bond, 33 82 

for injury to incorporeal hereditament, 38 82 

49 
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ACTION, 

cause of, arising out of fraud, when accruing, 34 38 
for relief on around of fraud, 34 33 
for fees of officers, limitation of, 34 33 
against bail, limitation of, 34 33 
against sureties of executor, administrator or guar- 
dian, limitation of, 34 33 
for criminal conversation, limitation of, 34 33 
for taking, detaining or injuring chattels, limita- 
tion of, 34 83 
for trespass on real property, 34 83 
upon contract not otherwise provided for, 34 83 
on liability created by statute, 34 88 
against an officer for trespass, 35 84 
for a penalty or forfeiture, 86 84 
for libel, assault, battery, or false imprisonment, 36 84 
against an officer for an escape, 36 84 
by creditor of deceased person, 36 34 
for relief, not otherwise provided for, limitation of, 37 34 
when deemed to have commenced, 40 35 
disability of person entitled to bring, 42 36 
by alien, limitation of, * 44 36 
not barred by lapse of time, when stayed by injunction, 46 87 
right of, not barred by subsequent disability, 48 87 
to be by party in interest, 66 89 
between husband and wife, 66 41 
by or against a married woman, 66 41 
to recover possessson of real estate, plaintiffs in, 61 45 
not to abate by death of party, 64 50 
to recover personal property, where tried, 66 58 
to recover real property, where tried, 66 58 
for offence committed on bay or river, where tried, 67 54 
transferred to adjoioiug district, a69 57 
to foreclose mortgage, publication in, 86 71 
pendency of another, ^und of demurrer, 96 88 
counter-claim must exist at commencement of, 101 07 
causes of, may be joined, when, 126 111 
papers in, how kept, 146 181 
on contract, when defendant may be arrested in, 149 183 
when deemed to be commenced, 197 168 
when clerk may continue, 227 ^00 
when judge may continue, 228 190 
dismissed for neglect to prosecute, 248 304 
to recover personalty, judgment in, 261 306 
to recover land, claim for improvement in, a263 ^^^ 
to recover land, how improvements valued. <i268 ^^3 
for land, plaintiff's estate may be valued when, j263 ^^84 
for land, plaintiff under disability, r26S ^^34 
controversy submitted without an, 316 367 
offer of defendant to compromise, 328 373 
for discovery, abolished, SS2 375 
to vacate a charter, 363 395 
by attorney-general on his own information, 366 396 
by attorney-general on information of private party, 366 396 
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ACTION. 



tovacate letters patent, 
against several persons claiming office, 
to try title to office, to have precedence, 
for forfeiture of property to the State, 
of waste, abolished, 
for waste. Revised Code applicable to, 



81SC. PAOB. 

367 299 

374 802 

0376 808 

381 804 

383 805 

384 805 



ACTIONS, 

division of, 

civil, 

criminal, 

general provisions in regard to, 

distinctions between and suits m equity, abolished, 

forms of, abolished, 

in general, limitation of, 

other than for real property, when barred, 

within seven years, 

within three years, 

barred after one year, 

by the State, limitations to apply to, 

upon account current, limitation of, 

by co-tenants, barred as to some and not as to others, 

against directors of banks, Title IV not to apply to, 

to be tried where subject matter is situated, 

to be tried where cause of action arose, 

to be tried where plaintiff or defendant resides, 

against railroads, where to be tried, 

in which the judge is interested, 

for real property, defendant to ^ve security in, 

** ** pending March 20, 1870, 

for debts of defendant in attachment, 
against foreign corporations, where brought, 
how commenced, under act suspending Code, 
heretofore begun, to conform to this act (mills), 



4 
4 
4 



8 
8 
8 
20 
12 20 
12 20 
16 24 
80 
32 81 
34 42 
36 84 

38 85 

39 85 
62 88 
64 89 

66 58 

67 54 

68 54 
heS 55 



57 
a99 92 
597 92 
210 172 
361 294 
814 
850 



ACTS, BEPBAIiBD, 

sees. 18, 19, 20 and 21, Revised Code, 828 

chapter 82, Revised Code, repealed, 845 

of 1860-'61, chapter 89, repealed, 845 
for the laying on of homestead in conflict with act 

of 1868-'69, chapter 187, repealed, 14 856 

relating to homestead repealea, $274 289 



ACTS OF 

1868~chapter 22, 
1868-*69, chapter 59, section 1, 
1868-'69, chapter 76, section 2, 
1868-'69, chapter 76, section 8, 
1868-'69, chapter 76, section 4, 
1868-*69, chapter 79, section 2, 



t343 282 
68 54 
a73 61 
a76 68 
a94 80 
266 229 
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ACTS OP, 

1868-'69, chapter 98, section 6, 

1868-»69, chapter 93, 

1868-*69, chapter 98, 

1868- '69, chapter 95, section 2, 

1868-69, chapter 95, section 3, 

1868-'69, chapter 96, sections 1 and 8, 

1868-69, chapter 96, section 1, 

18(>8-'69, chapter 119, section 83, 

1868-'69, chapter 113, section 85, 

1868-'69, chapt^ 122, 

1868-'69, chapter 137, section 1, 

1868-69, chapter 187, section 2, 

1868-'69, chapter 187, section 8, 

1868-'69, chapter 187, section 4, 

1868-'69, chapter 187, section 6, 

1868-'69, chapter 137, section 12, 

1868-'69, chapter 187, section 13, 

1 868-^69, chapter 137, section 14, 

1868-'69, chapter 137, section 15, 

1868-'69, chapter 137, section 16, 

1868-69, chapter 137, section 17, 

1868-'69, chapter 137, section 18, 

1868-'69, chapter 137, section 19, 

1868-*69, chapter 137, section 20, 

1868-69, chapter 137, section 21, 

1868-'69, chapter 137, section 26, 

1868-'69, chapter 137, 

1868-'69, chapter 137, section 7, 

1868-'69, chapter 137, section 8, 

1868-69, chapter 137, section 9, 

1868-'69, chapter 137, section 10, 

1868-'69, chapter 187, section 11, 

1868-'69, chapter 137, section 18, 

1868-'69, chapter 137, section 19, 

1868-^69, chapter 137, section 20, 

1868-'69, chapter 137, section 21, 

1868-'69, chapter 137, section 22, 

1867-'69, chapter 137, section 23, 

1868-'69, chapter 137, section 24, 

1868-'69, chapter 137, section 25, 

1868-'69, chapter 187, section 26, 

1868-^69. chapter 148, section 1, 

1868-69, chapter 148, section 4, 

1768-^69, chapter 158, 

186H-'69, chapter 227, section 12, 

1868-'69, chapter 237, subsequent enactments under, 

1868-'69, chapter 237, section 5, 

1876-77, chapter 255, 

1868-'69, chapter 257, section 2, 

1868-'69, chapter 258, section I, 

t868-*69, chapter 278, 

1868-69, chapter 277, section 2, 

1868-'69, chapter 277, section 4, 

1868- '69, chapter 277, section 6. 



SBC. PAGB. 



261 207 


320 


829 


264 226 


198 164 


72 59 


a72 60 


«82 31 


&32 33 


884 


a274 235 


MS74 236 


0274 236 


i274 236 


/874 237 


17274 237 


A274 237 


i274 287 


j274 287 


«574 238 


^74 238 


m274 238 


»274 288 


o274 289 


;^274 289 


^74 239 


352 


352 


353 


353 


853 


358 


354 


354 


354 


855 


355 


856 


356 


356 


856 


261 217 


266 229 


346 


400 309 


268 219 


274 236 


10 11 


b82 66 


a68 55 


11 17 


2 3 


8 10 


68 54 
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ACTS OF, 

1868>'69, chapter 823, 828 

1869-'70, chapter 79, section 1, 149 182 

1869-70, chapter 79, section 8, 274 238 

1869-70, chapter 192, 283 246 

1869-70, chapter 198, section 1, a99 92 

l869'-70, chapter 198, section 2, 699 92 

1869-70, cliapter 198, section 8, <j99 92 

1869-70, chapter 198, section 4, rf99 92 

1869-70, chapter 196, sections 1 and 2, ^03 260 

1869-70, chapter 147, 199 166 
1869-70, chapter 216, subsequent enactment under, 268 219 

1870-71, chapter 20, section 1, a69 57 

1870-71, chapter 42, (case under), a2e2 218 

1870-71, chapter 42, section 2. a73 61 

1870-71, cliapter 42, section 8, a76 68 

1870-71, chapter 42, section 4, a94 80 

1870-71, chapter 166, section 1, 199 1(16 

1870-71, chapter 166, section 8, 199 166 

1870-71, chapter 238, section 1, 58 42 

1870-71, chapter 233, section 4, a69 46 

1870-71, chapter 233, section 6, 58 42 

1870-71, chapter 288, section 6, 59 48 

1870-71, chapter 245, section 1, 266 229 

1870-71, chapter 245, section 1, 268 230 

1870-71, chapter 245, section 1, 269 281 

1870-71, chapter 245, section 1, 270 231 

1870-71, chapter 245, section 1, 271 288 

1871-72, chapter 8, section 1, a90 74 

1871-72, chapter 15, 11 17 

1871-72. chapter 24, section 1, a63 49 

1871-72, chapter 26, section 1, a289 248 

1871-72, chapter 81, section 1, 303 258 

1871-72, chapter 42, section 5, al05 101 
1871-72. chapter 74, executions issued before, valid, c259 216 

1871-72, chapter 74, section 1, execution under, a259 214 

1871-72, chapter 74. section 2, return under, 6259 215 

1871-7*2, chapter 74, section 4, d25d 216 

1871-72, chapter 75, 859 

1871-72, chapter 95, section 1, 68 42 

1871-72, chapter 95, section 2, 59 48 

1871-72, chapter 147, section 1, o263 221 

1871-72 chapter 147, section 2, 6263 222 

1871-72 chapter 147, section 8, c263 222 

1871-72, chapter 147, section 4, </263 222 

1871-72. chapter 147. section 5, «263 228 

1871-72, chapter 147, section 6, /263 228 

1871-72, chapter 147, section 7, ^63 228 

1871-72, chapter 147, section 8, A268 228 

1871-72, chapter 147, section 9, »263 228 

1871-72, chapter 147, section 10, i263 224 

1871-72, chapter 117, section 11, i263 224 

1871-72, chapter 147, section 12, ®68 224 

1871-72, chapter 147, section 18, m268 224 
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ACTS OF 

1871-72, chapter 147, section 14, n29S 224 

1871-'72, chapter 147, section 16, ciSS 225 

1871-72, chapter 172, section 1, 131 120 

1871-'72, chapter 206, amended by, 31 81 

1873-'74. chapter 7, ''subsequent enactments," under, 263 219 

1878-74, chapter 61, section 1, sub-div, 1 a303 259 

1873-74. chapter 61, section 2, 

1874-75, chapter 76, section 1, 

1874-75, chapter 76, section 2, 

1874-75, chapter 108, section 1, 

1874-76, chapter 111, 

1874-76, chapter 119, section 2, 

1874-75, chapter 170, section 1, 

1874-75, chapter 173, 

1874-75, chapter 206, subsequent enactmelits under, 

1876-77, chapter 256, 

1876-77, chapter 27, 

1886-77. chapter 241, section 1, 

1876-77. chapter 241, section 4, 

1876-77, chapter 241, section 2, 

1876-77, chapter 241, section 3, 

1876 77, chapter 241, section 5, 

1876-77, chapter 223, section 1, 

1876-77, chapter 228, section 2, 

1876-77, chapter 216, sections 2, 3, 4 and 5, 

1876-77, chapter 258, section 1, 

1876-77, chapter 7, 

1876-77, chapter 170, 

1876-77, chapter 9, 

1876-77, chapter 197, 

1876-77, chapter 197, 

1876-77, chapter 197, section 3, 

1876-77, chapter 197, section 4, 

ADMINISTRATION, 

time, during controversy about granting letters of, 47 87 

ADMINISTRATOR, 

flee executor and administrator, a82 81 

costs in action by or against, 287 247 

duty of, 834 

to assign yearns support to widow, when, 834 

ADVERSE POSSESSION, 

for twenty years, 28 38 

for thirty years, 18 35 

AFFIDAVIT 

for leave to sue as a pauper, 72 59 

that defendant is unable to file bond for costs, <289 98 

of attorney, in verifying pleading, form of, 119 107 

to obtain order of arres^ 161 185 



ifdhdw, 2 5303 259 


368 299 


a368 300 


82 65 


199 165 


ntihdiv. 4, 278 246 


63 39 


a376 804 


B under, 263 220 


10 11 


all 18 


74 61 


^6 68 


a82 66 


084 68 


al09 103 


al88 151 


5188 153 


220 


r274 289 


i343 283 


361 294 


400 309 


846 


849 


849 


850 
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AFFIDAVIT, 

on motion to reduce bail, 176 148 
for claim and delivery of pereonal property, 176 144 
for claim and delivery requisites of, 177 144 
copy of, to be served on defendant in action for per- 
sonalty, 179 148 
of third party claiming property seised by sheriff, 186 148 
of plaintiff served with injunction order, 190 156 
on motion to vacate injunction, 196 161 
to obtain warrant of attachment, 201 160 
for continuance of actioi^. 227 IdO 
to obtain summons after judgment, 321 270 
referee may be appointed to take, 345 287 
defectively entitled, valid, 347 289 

AGENT, 

when he may verify pleading, 117 107 

may be arrested in an action for embezzlement, 149 188 

ALIENATION, 

by husband, passes only two-thirds interest, 831 

ALIENS, 

action by, limitation of, 44 86 

ALLEGATION, 

material, answer must deny, 100 98 

indefinite or uncertain, 120 108 

of complaint, uot denied, 127 116 

of counter-claim, not denied, 127 116 

in pleadings, when deemed to be denied, 127 116 

variance between, and proof, 128 116 

ALLOTMENT, 

of homestead, how vacated, 12 856 

ALLOWANCE, 

widow's, value of, 3 828 

when shall be in full, 12 826 

when not in full, 13 826 

AMENDMENT 

of indefinite or uncertain pleading, 120 108 

of course, without costs, 131 120 

after demurrer allowed, 131 121 

by order, 131 122 

judge may permit, when, 138 118 

AMERCEMENT, 

of sheriff for failure to return, d250 216 
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ANSWER, 

objection of statute of limitation must be taken by, 17 25 

objection to omplaint, when to be taken by, 98 90 
objection must be taken by, when it does not appear 

on complaint, 90 90 

what to contain, 100 98 

to one cause of action and demurrer to others, 103 98 

sham and irrelevant, stricken out, 104 98 

reply or demurrer to, 105 100 

motion for judgment on, 106 101 

in cases of libel or slander, 126 110 

allegations of, not denied, 127 116 

after overruling of demurrer, 131 121 

injunction not granted after, except on notice, 191 156 

not denying plaintiff *8 claim, judgment on, 217 180 

frivolous, judgment on, 218 182 

controverted by reply, 221 185 

relief, when none is filed, 249 206 

party summoned after judgment may file, 322 270 

under act suspending Code, 315 

APPEAL, 

from decision of clerk without bond, 100 108 

from clerk Superior Court, how case made up, 110 103 

to Superior Court, when to be tried, alOO 108 
from clerk Superior Court, copy of papers sent to judge, 110 1 03 

from jud^e^s decision at chambers, 115 lOTi 

from decision of judge, 242 198 

costs on, 292 249 

in civil actions, 250 

substituted for writ of error, 296 250 

party aggrieved may, when, 298 251 

m what cases one may be taken, 299 251 

not to suspend execution, when, 300 258 

to be entered on judgment docket, 301 254 

statement of case on, 301 254 

notice of, how given, 301 254 

copy of judgmeni-roll in, 302 257 

undertaking for costs on, 303 258 

in forma pauperis^ a303 259 

perishable property sold, pending, 311 264 

undertaking on, where filed, 312 261 

court may review intermediate order on, 313 265 

judgment of appellate court on, 314 265 

in controversy submitted without action, 316 268 

may be taken, when, in special proceeding, 325 

how docketed, (rule), 363 

undertaking for costs of, (rule), 363 

when may be entered, (rule), 864 

order in which to be heard, (rule), 864 

dismissed, when, (rule), 864 

taken after commencement of term, (rule,) 865 

motion to dismiss, (rule,) 866 
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APPEALS, 

role in regard to the filing of, (rule), 867 

how argued in Supreme Court, (rule), 870 

not docketed in time dismissed, (rule), 878 

APPEARANCE, 

voluntary, equivalent to personal service of summons, 90 78 

APPELLANT, 

to file copy of case settled, 301 254 

to make and serve case on appeal, 301 254 

duty of, in special proceedings, 825 

doty of, to file, exceptions, (rule), 870 

APPELLEE, 

to file brief, (rule), 872 

APPLICANTS, 

for license, to read what, (rule), 870 

APPLICATION, 

of defamatory matter, facts showing, 124 110 

by attorney-general to bring action, 366 296 

of widow, to be made by summons, 826 

to rehear appeal, (rule), 866 

APPOINTMENT, 

of receivers, 216 176 

APPRAISAL, 

of personal property exemption, 
of exemptions, cost of, 
of homestead, how set aside, 
of personal property, form for, 

APPRAISERS, 

of homestead, how summoned, 

of homestead, duty of, 

of homestead, return of, 

to select homestead, when, 

of homestead, who may be chosen, 

of exemptions, corrupt conduct of, 

conspiring to undervalue or overvalue exemption, 

of homestead, who disqualified to act as, 

who disoualified to act as, 

return of homestead, form of, 

ARGUMENT, 

order of, (role), 

on appeal in Supreme Court, (rule), 

50 
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m4 288 


856 
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»274 286 
«274 238 
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<274 287 


m274 288 


n274 238 


p274 239 


855 
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AJRREST, 

in civil actions, 148 13d 

in action on contract, 149 182 

in action for damages, 149 182 

in action for conversion of property, 149 18d 

for personal injury, 149 188 

in action for fine or penalty, 149 183 

in action on promise to marry, 149 133 

in action for money received, 149 138 

in action against a public officer, 149 188 

in action for property embezzled or misapplied, 149 133 
in action against an attorney, &etnt or other fiduciary, 149 138 

in an action to recover personal property, 149 133 

when defendant has been guilty of fraud, 149 184 
when defendant has removed or about to dispose of 

property, 149 184 

order for, to be made by court or judge, 150 184 

affidavit to obtain order of, 151 135 

security required before oMer of, allowed, 152 135 

order of, when made and form of, 153 185 

motion to vacate, order of, 153 185 

when order of, to be served, 153 136 

of defendant, how made, 156 186 

liow defendant discharged from, 156 186 

bail upon, liable to sheriff, 173 143 

of defendant for usurping office, 300 

ASSAULT AND BATTERY, 

limitation of action for, 35 84 

ASSESSOR, 

of homestead, corrupt conduct of, m274 838 
conspiring to undervalue or overvalue exemptions, n274 238 
to allot and lay off homestead, 1 352 
what amount to set apart for homestead, 2 858 
liability of, for conspiring, «&c., in laying off home- 
stead, 6 854 

ASSIGNEE, 

action by, to be without prejudice to set-off, 55 40 

after action brought, costs against, 290 248 

ASSIGNMENT, 

of chose in action^ 66 30 
to be without prejudice to existing set off or defence, 56 40 

of year's support, where filed, 325 

of homesteaa on petition of owner, 852 

ATTACHMENT, 

of property of foreign corporations, 197 168 

when property concealed with intent to defraud, 197 163 

of property of non-resident defendant, 197 163 

of property of concealed defendants, 197 168 
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ATTACHMENT, 

in what cases issued, 197 163 

EublicatioD of warrant of, 198 164 

y whom granted, 199 165 

when warrant of, returnable, 199 165 

before a justice of the peace, publication in, 199 166 

when warrant granted by justice of the peace, ' 200 166 

in what cases warrant issued, 201 166 

warrant of, to whom directed, 203 168 

warrant of, must state time and place of return, 203 168 

warrant of, how executed, 20i 198 

shares of stock liable to, 206 166 

of property incapable of manual delivery, 207 170 

judgment in, how satisfied, 208 170 

discharged when defendant recovers judgment, 211 173 

discharge of, on appearance of defendant, 212 178 

undertaking of defendant to discharge, 313 174 

not affected by act suspending Code, 817 

ATTORNEY, 

plaintiff to name one, 80 64 

defendant to file certificate of, 99 98 
to sign case on appeal from clerk or append objections, 110 103 

to endorse request to be heard before judge, 112 104 

when he may verify pleading, 117 107 

arrest of, in action for embezzlement, 149 188 

ATTORNEY-GENERAL, 

to bring action to vacate charter, 363 295 

to sue on leave of Supreme Court, when, 364 296 

to apply for leave to bring action, when, 365 296 



BAIL, 

may discharge themselves by surrender of principal, 
defendant giving, discharged from arrest, 
condition of, 

how given by defendant in arrest, 
may surrender defendant, how, 
may arrest defendant, 

may authorize any party to arrest defendant, 
how proceeded against, 
how exonerated, 
justification of, 
qualifications of, 
how justified, 
* allowance of, endorsed on undertaking, 
may be substituted for deposit, 
sheriff liable as, when, 
liable to sheriff 
motion to reduce the amount of, 

BANK NOTES, 

collection of, not barred by time, 



34 33 

156 186 

157 186 

157 186 

158 188 

159 187 

159 187 

160 187 

161 18S 

163 189 

164 140 

165 141 

166 141 
169 142 
171 142 
178 14S 
174 148 



53 88 



Digitized by VjOOQIC 



896 



INDEX. 



BETTERMENTS, 

claim for under execution, 

BILLS OF EXCHANGE, 

parties may all or any of them be sued, 

BOND, 

Official, action on, 

plaintiff to give, before issue of summons, 

defendant to give, when, 

party may appeal from clerk's decision without, 

clerk to give, 

oif clerk, how approved, 

clerk failing to give, 

official of sheriff, liability on as bail, 

BOOKS, 

what clerk to keep, 

of clerk, how furnished, 

BOUNDARY, 

question of, when referable, 

BRIEFS, 

filinfi^ of, in Supreme Court, (rule), 

number to be filed, (rule), 

cost of printed, how taxed, (rule), 

CALENDAR, 

criminal, first disposed of, 

CASE, 

OD appeal, how stated and settled, 

judge to deliver copy of, to attorney of each party, 

CAUSE OF ACTION, 

how stated in complaint, 

complaint not stating, demurrable, 

improper joinder of, 

complaint not stating, may be objected to at any time, 

when constituting a counter-claim, 

on contract, counter-claim in, 

defence must refer to, 

defendant may demur to one and answer to others, 

what may be joined, 

to be joined, must have the same place of trial, 

when joined must all belong to same class, 

demurrer for misjoinder of, 

CERTIFICATE, 

of defendant's interest in corporation. 
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CHARGE, 

when nature of, not apparent from pleading, ISO 108 

of judge to petty jury, 237 195 

of judge, to be written, at request of party, 238 196 

CIRCUMSTANCES, 

mitigating, in libel or slander, 126 110 

CIVIL ACTIONS, 
definition of, 

to what, Code applicable, 
pending at adoption of the Code, 
begun after the adoption of the Code, 
what denominated, 
limitation of, 
parties to, 

manner of commencing, 
pleadinffs in, 
forms of pleading in, 
trial and judgment in, 
costs in, 
general provisions in, 

CLAIM AND DELIVERY, 
of personal property, 
affidavit for, requisites of, 
order for sheriff to take property, 
plaintiff to give security, 
defendant may except to sureties, 
re-delivery to defendant, when, 
justification of defendant's sureties, 
qualifications of sureties, 
when property concealed, how taken, 
how property to be kept, 
property claimed by third person, 
notice and affidavit, where filed, 

CLAIMS, 

against the State, 

manner of prosecuting against the State, 

CLERK'S OFFICE, 

re[>ort of officer making sale, to be filed in, when, 
solicitor to inspect, 

CLERK OF SUPERIOR COURT, 

to issue summons, 

to require bond before issuing summons, 

may grant leave to sue as a pauper, 
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SEC, PAGE. 



powers and duties of, 102 

jurisdiction of, on pleading, &c., 108 102 

party may appeal from decision of, without bond, 109 108 

appeal from, when to be tried, al09 108 

to make up case on appeal from his decision, 110 108 

to furnish copies on receipt of iees, 113 104 

qualification an.i duties of, 137 138 

to take and subscribe an oath, 139 129 

• failure of, to giye bond, 140 129 

when to keep office open, 141 129 

office hours of, 141 129 
to receive papers and records from his predecessor, 142 129 

how to keep his records, 143 180 

to be furnished with books and stationery, 143 130 

books to be kept by, 144 180 

solicitor to examine books of, 147 181 

to issue injunction upon order of the judge, 188 151 

may issue warrant of attachment, 199 165 

to enter judgment on failure to answer, when, 217 179 

when he may postpone trial, 227 190 

to furnish judge copy of pleadings, 231 192 

how to enter verdict in minutes, 236 193 

to enter and index judgments, 252 207 

to make up and file judgment-roll, 253 207 

to sign execution and seal, when, 258 214 

fees of, 284 246 

to enter appeal on judgment docket, 301 251 

to make copy of judgment-roll for Supreme Court, 302 257 

to issue subpoenas, when, o343 286 

to transfer existing suits, 400 809 

to make report of funds, (rule), 372 

CLERK OP SUPREME COURT, 

rules to apply to, (rule), 873 

CODE OF CIVIL PROCEDURE, 
authorization of enactment of the, 
includes what, took effect when, 
to what actions applicable, 
rule for construing the, 
statutes inconsistent with, repealed, 
rules inconsistent with, abrogated, 
what part applicable to special proceedings, 

COMMISSIONERS, 
to take depositions, 
to enforce attendance of witnesses, 
duty of, in laying off year's support, 
how report of, returned, 
fees of, 
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COMMISSIONERS, 

duty of, in proceedings for partition, 

oath of, '* ** ** ** 

appointment of, ** ** 

authorized to employ surveyor, 

report of, in partition, 

compensation of, 

penalty for failure to execute duties, 

what per diem allowed, 

compensation of, how paid, in partition, ' 

in partition, to be appointed, duty of, 

pay of, in partition, 

m partition, compensation of, 

court to appoint, where person desires to build mill, 

to locate mill, report of, what to contain, 

to locate mill, duty of, 

to locate mill, may summon witness, when, 

pay of, in cases of mills, 

COMMISSIONS, 
of receiver, 
of officers or persons appointed to sell lands, 

COMMON LAW, 

rule of, not applicable to Code, 
dower defined, 

COMPLAINT, 

service of, 

copy of, must be filed with the clerk, 

to be filed in three first days of term, 

filing of, in special proceedings, 

party failing to file, 

defined, 

how' entitled, 

what to contain, 

how facts to be stated in, 

not stating cause of action demurrable, 

must be served on defendant, if amended, 

objection to, not appearing on the face thereof, 

not stating cause of action, objection to, not waived, 

answer must deny each allegation of, 

demurrer and answer to, 

what causes of action may be joined in, 

when allegations of, not denied, 

and answer, issue of fact arising on, 

dismissed for neglect to prosecute action, 

in action for usurping office, 

under act suspending Code, 

what to be set forth in, 

how to be verified in mandamtts, 
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COMPROMISE, 

offer of defendant to, 
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CONDITIONS, 

precedent, how pleaded, 128 109 

CONFESSION, 

of judgment, foim of, 236 271 

OONFIDENTIAL COMMUNICATION, 

not to be disclosed, -when, 341 277 

CONFIRMATION, 

and effect of deed, in partition, 844 

CONSTRUCTION, 

of pleadings to be liberal, 119 108 

CONTEMPT, 

chapter 1, of title 14, does not apply to, 148 132 

failure to make a deposit ordered, constitutes, 215 177 

judgment debtor, when guilty of, 274 234 

breach of rules punishable as, (rule), 878 

CONTRACT, 

of partners in trade, a63 49 

counter-claim, in actions arinng on, 101 97 

causes of action arising out of, 126 116 

arrest in action arising on, 149 182 

CONTROVERSY, 

about probate of will, time during, not counted, 77 87 

one having adyerse interest in, to be defendant, 61 45 

how submitted without action, 31 S 267 

COPY, 

of account to be yerified, when, 118 107 
of account to be furnished adverse party on demand, 118 107 
of written instrumen^to be given in pleading, 122 109 
of affidavit and order of arrest, delivered to defen- 
dant, 154 186 
of plaintiff^s affidavit to be served with injunction 

order, 190 156 

of judgment when served on party, 257 214 

of undertaking on appeal served on adverse party, 309 268 

of books and papers, how obtained, 831 274 

of lost pleading may be used, 387 292 
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SEC, PAGE. 

CORPORATIONS, 

notes of banking, not barred by time, S3 38 

how verification made when a party, 117 107 

injunction to suspend business of, 194 161 

shares in, liable to attachment, 206 169 
certificate of defendant's interest in, to be furnished, 207 170 

when receiver appointed, 215 175 

actions against, 361 294 

action to annul, brought by Attorney-General, 364 296 

may oppose leave to bring action, when, 365 290 

judgment of forfeiture against, 376 808 

eosts against, how collected, 377 808 

court may restrain, when, 378 803 

judgment-roll against where filed, 379 804 

COSTS, 

defendant to give bond for, a99 92 

of laying off exemptions, it274 288 

in civil actions. 214 

when allowed to plaintiff, 276 244 

when allowed to defendant, 277 245 

when, in discretion of the court, 278 246 

how inserted in judgment, 283 246 

adjustment of interlocutory, 283 246 

against infant plaintiff, 286 247 

in action by or against fiduciary, 287 247 

in civil actions by the State, 288 248 

in civil actions by the State for another's benefit, 289 248 

in appeals by State, in federal courts, a289 248 

against assignee after action brought, 290 248 

on the settlement of controversy, 291 248 

on appeal from justice's court, 292 249 

on appeals to Supreme Court, 292 249 

in special proceedings, 294 249 

on appeal from justice's court, 295 249 

in controversy, submitted without action, 316 268 

if witnesses, how taxed, nZ^Z 285 

against corporation, how collected, 377 803 

how to be paid for assigning year's support, 328 

to be paid, how, in partition, 887 

in partition of land partly in another State, 843 

of re-assessment of homestead, 856 

of unnecessary record, how taxed, (rule), 871 

when appeal is dismissed, (rule), 873 

CO-TENANTS, 

some barred and others not, 62 88 



COUNTER-CLAIM, 

of defendant, how stated, 
« in action arising on contract, 
arising out of plaintifiTs claim, 
out of what causes of action arising, 

51 
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COUNTER-CLAIM, 

definition of, 

defendant may set forth legal or equitable, 

{plaintiff may deny, 
udgment on failure to reply to, 
admitted when not replied to, 
judgment for excess over, 

COURT, 

to mean clerk, when, 

may change place of trial, when, 

may assign counsel, when, 

may enlarge time for pleading, 

may strike out sham defences, 

may require to reply to matter in avoidance, 

may require plealings to be definite and certain, 

to take notice of private statute, when, 

when costs, in discretion of, 

adjourned when judge not present, 

may decree partition, when, 

to appoint commissioners when mill is to be built, 

power of, on return of report, 

COUNSEL, 

assigned to one suing as a pauper, 

to write prayer for instructions, ^ 

agreements of, (rule), 

COUNTY, 

to what, execution may issue, 

COUNTY COMMISSIONERS, 
to take bond of clerk, 
liable for taking insufficient bond, 
failing to levy tax for books of clerk, 

COVERTURE, 

disability of women under, 

CREDITOR, 

of deceased person, limitation of, action by, 
when to file, exceptions, 

CRIMINAL ACTION, 
definition of, 

pleading cannot be used as evidence in, 
appeal in, without security, 

DAMAGES, 

defendant to give bond for, 

on judgment for failure to reply, how asssessed, 

arrest in action for, 

on account of injunction, how ascertained. 
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DAMAGES, 

may be ascertained by reference, 

de/endants, when jury to assess, 

what are recoverable, 

offer to liquidate conditionally, 

for usurping office, 

*wben twenty dollars yearly, (mill), 

DAM, 

when to be abated as nuisance, 

DATE, 

of private statute, must be averred, 

DEBTS, 

of defendant, in execution, 

DEBTORS, 

joint, summons served on part, 

of defendant, to give certificate of amount due, 

indebted to judgment debtor, how discharged, 

DECREE, 

of confirmation, effect of, (partition), 
for partition, how made, 

DECISION, 

of jndge, where filed, 

DEED IN TRUST, 

action on, limitation of, 

DEED, 

confinnation and effect of, (in partition), 

DEFAMATORY MATTER, 
truth of, may be proved, 

DEFAULT, 

of answer, judgment on, 

DEFECT, 

of parties, demurrer for, 

of pleading, when to be disregarded, 

DEFECTS, 

trivial, not to be regarded, 

DEFENCE, 

statement of, new matter constitnting, 
several, in the answer. 
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SEC. PAGE. 

DEFENCES, 

mast be separately stated and numbered, must refer 

to specific cause of action, 
sham and irrelerant may be stricken out, 
when precise nature of, not apparent, 

DEFENDANT, 

party plaintiff and, defined, 

when out of State, 

who to be made, 

or plaintiff, actions to be tried where either rendes, 

receiving notice of no personal claim, 

when allowed to defend after judgment, 

jointly indebted, service of summons on, 

may admit service of summons, 

to answer or demur, 

when he may demur, 

may demur for want of jurisdiction, 

may demur for defect of parties, 

may demur for mis-joinder of causes of action, 

may demur, because cause of action not stated, 

amended complaint must be served on, 

to give security in actions for real property, 

judgment against, on failure to give bond, 

may defend without bond, when, 

answer of, what to contain, 

claim of. against a plaintiff, 

may demur to one cause of action and answer to others, 103 

may move for answer on failure to reply, when, 

may exonerate bail, how, 

in libel or slander, may allege, what, 

plaintiff ignorant of name of, 

in what cases may be arrested, 

in action for embezzlement, 

arrested, when, guilty of fraud, 

order for arrest of, how obtained, 

held to bail under order of arrest, 

how discharged from arrest, 

surrender of, by bail, 

may surrender himself to exonerate bail, 

bail may arrest, 

property taken from, and delivered to plaintiff, 

to give notice that he excepts to sureties, 

when entitled to re-delivery of property, 

restrained, when, 

restrained pending decision as to injunction, 

restrained during the hearing of motion for injunction, 

in attachment, recovering judgment, 

attachment discharged on appearance of, 

undertaking of, to discharge attachment, 

admitting part of claim, 

judgment against, for excess over counter-claim, 

judgment against on failure to answer, 

when jury to assess damages for. 
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DEFENDANT, 

may have affirmative relief, 

allowed for improvements, 

liable for rental for three jrears only, 

to recover damages on eviction, when, 

when costs allowed to, 

refusing to deliver books or papers, 

DEFINITION, 

of ** trial," 

of ** special verdict,'' 

of ** general verdict," 

of ** order," 

of ** motion," 

of *'real property," 

of ** personal property," 

of ** property,^' 

DEMAND, 

copy of account to be furnished on, 
for admission of books and papers, 

DEMURRER, 

to complaint, when and where filed, 

under act suspending the Code, 

for want of jurisdiction, 

grounds of, must appear on complaint, 

grounds of, 

for incapacity of plaintiff, 

for penaency of another, action, 

for defect of paities, 

complaint, not stating cause of action, 

for mis-joinder of causes of action, 

taken tD one or all causes of actions, 

must specify ground of objection, 

objection not taken by, waived, 

to one cause of action and answer to others, » 

to answer, 

to answer under act suspending the Code, 

to reply, 

need not be verified, 

amendment after allowance of, 

party may answer, when overruled, 

frivolous, judgment on, 

issue of law arising on, 

DEPOSIT, 

by defendant instead of bail, 

bail substituted for, 

in lieu of bail, how disposed of, 

judge may punish failure to obey order to make, 

to secure costs on appeal, 

made instead of undertaking, 
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DEPOSITIONS, 

rules for taking, % 348 288 

DIRECTORS, 

of banking corporations, title IV not apply to action 
against, 54 89 

DISABILITIES, 

limitation as to persons under, 27 29 

cumulative, effect of, 28 80 

action may be brought after removal of, 42 36 

of person entitled to bring an action, 42 36 

must exist, when action accrues, 48 37 

DISABILITIES, 

where several co-exist, 49 87 

DISCHARGE, 

of attachment by judgment for defendant, 211 178 

of attachment on appearance of defendant, 212 178 

DISCOVERY, 

action for, abolished, 382 275 

DISTRICTS, Judicial, 

when called in Supreme Court, (rule), 364 

DOCKET, 

judge to keep a, 114 105 

execution, form of minute on, 268 

DOWER, 

to what, widow entitled, 329 

proceedings to obtain, 329 

not to be sold under execution, . 330 

right to, 381 

assigned by consent of heirs, 882 

how widow may apply for, 832 

how assigned, 338 

may be apportioned, when, 839 

DWELLING, 

included in homestead, when, /274 237 

ENTRY, 

of person under right of State, when barred, 
action after, within one year, 

ERRORS, 

when to be disregarded, 

ESCAPE, 

limitation of action for an. 
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EVICTION, 

jodgmeDt for, when given, 

EVIDENCE, 

in libel and slander, 

EXAMINATION, 

of judgment debtor bjp referee, 

of party before trial, 

of party, in his own behalf, 

of person for whose benefit action is brought, 

of co-plainti£^ or co-defendant, 

of parties on trial, 

of witnesses by commission, 

EXCEPTIONS, 
to sureties, 
how stated, 
on trial by the court, 
when creditor, &c., to file, 
appellant to file statement of, (rule), 

EXCESS, 

over exemptions, levy to be made on, 

EXCUSABLE NEGLECT, 
relief in case of, 

EXECUTION, 

to issue, when defendant does not give security, 

not suspended by appeal without undertaking, 

on judgment docketed in another county, 

within three years, of course, 

after three years, leave to be obtained, 

against property, 

against the person, 

for delivery of property, 

to what counties issued, 

against a married woman, 

under act of 1871-'72, 

before act of 1871-'72, 

against the person, when, 

form of the different kinds, 

when returnable, 

returnable to the term of court, 

laws relating t«, continued in force, 

what property may be applied to, 

not to be levied on homestead, 

to be levied on excess above exemption, 

not suspended by appeal, when, 

undertaking to stay, pending appeal, 

not stayed, pending appeal, 

on judgment confessed, 
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EXECUTION, 

levied before adoption of the Code, 
levied on land at adoption of Code, 
in existing suit, how docketed, 
penalty for failure to return, 
under act suspending Code, 
dower not to be sold under, 
rules respecting, 
sale of land under, (rule), 
teste of, (rule), 

EXECUTOR, 

costs in action, by or against, 

to levy of year's support, 

sum allowed widow, credited to, 

EXECUTOR OR ADMINISTRATOR, 

action against, 

to give notice to creditor to prove claim. 

claim against when barred, 

actions against, on official bond, 

limitation of action against, 

may sue in his own name, 

actions against, when tried, 

EXEMPTION, 

of a homestead, 

of personal property, 

who may be appraisers of, 

cost of laying off, 

officer refusing to lay off, 

conspiracy to, to over or undervalue, 

PACT, 

question of, to be tried by a jury, 

judge may direct finding of, according to proof, 

FAILURE, 

of defendant to give bond, 
of proof, when, 

FALSE IMPRISONMENT, 
limitation of action for, 

FEES, 

clerk to furnish ccmies, on receipt of, 

of clerk and sheriff, 

of referees, 

of commissioners and sheriff, 

of commissioners, how paid, 

of officers for laying off homestead, 

PEE SIMPLE, 

homestead to be held in, when, 
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FEIGNED ISSUES, 
abolished f 

FEMALE, 

only to be arrested for wilful injury to person, 

FIDUCIARY, 

arrest of, in action for embezzlement, 

FINE, 

arrest in action for, 

FORECLOSURE, 

of mortgage, judgment in action for, 

FORFEITURE, 

limitation of, action for, 
action for, where to be tried, 
judgment of, against corporation, 
of property to State, 
judgment of, when given, 

FORMS, 

of actions and suits abolished, 
of summons, 
of pleading abolished, 
for the laying off of homestead, 
for appraisers^ return, in assignment of homestead, 
for petition for homestead, 

for certificate of qualification, in assignment of home- 
stead, 
for appraisal of personal property, 

FRANCfflSE, 

penalty for usurping, 

FRAUD, 

cause of action arising out of, limitation of, 

FRIVOLOUS DEMURRER, 

answer or reply, judgment on, 

GENERAL VERDICT, 
definition of, 
when jury may find, 
controlled by special finding, 

GRAND JURY, 

none at special term unless ordered, 

GRANTEE, 

of land held adversely, action by, 
52 
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GUARDIAN, 

may sue without joining his wards, 
ad litem^ when and how appointed, 
ad litern^ costs of, in partition, 
to give security, when, 

HABEAS CORPUS, 

judges to issue writs of, 

HEREDITAMENT, 

incorporeal, action for injury to, 

HOMESTEAD, 

laying off under execution, 

not exempt from execution for purchase money, 

exemption of, 

appraisers of, how summoned, 

duty of appraisers of, 

return of appraisers, 

appraisers to select, when, 

in tracts not contiguous, 

costs of appraising, 

corruption in, assessor or appraiser of, 

notice for re-assessment of, 

creditor dissatisfied with, 

in fee simple after May 1st, 1877, 

assignment of, on petition of owner, 

assessors to allot and lay off, 

register to endorse, return of, 

when person dies without one set apart, 

assif^ment of, after death of owner, 

owner dissatisfied with assignment of, 

allotment of how vacated, 

fees of ofiScers for the laying off of, 

appraisers' return, form of, 

petition for, form of, 

HUSBAND, 

and wife, action between, 
to be joined in action with wife, 
may testify for or against wife, when, 
Alienation by, not to pass dower, 

IDIOTS, 

bow to sue or be sued, 

IMPRISONMENT, 

what will exonerate bail, 

IMPROVEMENTS, 

how valued in action for land, 
mortgagor not allowed for, 
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INADVERTENCE, 

relief in case of, 133 128 

INFANCY, 

disability of, 27 29 

bars lapse of time, 42 36 

INFANTS, 

to sue by guardian as next friend, 58 42 

if any of the petitioners are, 321 

when party, share to be decreed to, how, 839. 

time allowed, to defend in partition, 848 

INFORMATION, 

in nature of quo warrantOj abolished, 362 295 

INJUNCTION, 

time of stay by, not counted to bar action, 

by order of judge, 

writ of, abolished, 

issued by clerk of court to which action is triable, 

what judge may grant, 

in what cases allowed, 

when may be granted, 

after answer only upon notice, 

security required before issue of, 

to suspend business of corporation, 

motion to vacate or modify, 

INJURIES, 

causes of action arising out of, may be joined, 

gersonal, arrest in action for, 
y erection of mill, 

INTEREST, 

when allowed from verdict, 
not to exclude witness, 
what sums to bear, 

INTERPLEADER, 
court may allow, 

IRRELEVANT, 

or redundant matter stricken out, 

INSANITY, 

limitation expiring during, 
bars statute of limitation, 

INSPECTION, 

of books and papers, how obtained, 331 274 
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INSTRUCTIONS, 

requests of counsel for, 30X 254 

INSTRUMENT, 

for payment of money, how pleaded, 122 109 

ISSUES, 

feigned, abolished, 

to stand for trial at next term after issue joined. 

of law, sent to judge for decision, 

rule in regard to making up, 

different kinds of, 

of law, arises bow, 

upon demurrer, 

of fact, bow raised, 

of law to be tried first, 

of law and fact, how tried, 

what may be tried by judge, 

of fact, when to be tried, 

order of trial of, 

of law, proceedings upon decision of, 

all referable by consent, 

of fact, when compulsorily referred, 

how framed, (rule), 

preparation of, (rule), 

additional, (rule), 

ISSUES OF FACT, 

when judgment on final, 

JOINDER, 

of causes of action, 

JOINT CONTRACTS, 

all or any of the parties to, may be sued, 

JOINT TENANTS, 

some may be barred, and others not, 

JUDGE OF SUPERIOR COURT, 

holding special term, compensation, certificate of, to 

report business of, 
ridings of, 

leave of, necessary to bring action on judgment, 
when a party, action removed, 
may grant leave to sue as a pauper, 
papers on appeal from clerk sent to, 
issues of law joined on pleadings sent to, 
shall hear parties on appeal from clerk, 
duty on appeal from clerk, 
to transmit decision on appeal to clerk, 
not required to transmit unless postage paid, 
to keep a docket, i 
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JUDGE OF SUPERIOR COURT, 

may order amendment when party misled, 

may direct finding according to evidence, 

may divide action, 

may enlarge time to file pleadings, 

may make order of injunction, 

may grant injunction, when, 

may grant, restraining order, when, 

may grant, warrant of attachment, when, 

may order payment, when part of claim admitted, 

what issues, triable by, 

may postpone trial, when, 

clerk to furnish copy of pleadings to, 

may direct special verdict, when, 

to hear motion for new trial at same term, 

charge of, to petty jury, 

to charge in writing at request of party, 

may disregard prayer for instructions, when, 

not to sit as referee, 

to sign orders, 

to fix time and place for settling case, 

to decide motion within ten days, 

to suggest rules of practice, 

not present to open term, 

orders to be signed by, 

must revise order, when, 

to decide what is law in another State, 

JUDGMENT, 

when reversed or stayed, plaintiff may begin new action, 

or decree, action on, 

of justices of the peace, action on, 

for plaintiff when reversed, new action in one year, 

of non-suit, when complaint not filed, 

in actions for real property, 

on failure to reply, when, 

on issues of fact final, an appeal from clerk, 

how pleaded, 

in action to foreclose mortgage, 

not reversed for error, 

after action brought, how pleaded, 

against sheriff on liability as bail, 

to be satisfied out of property attached, 

for defendant in attachment, effect of, 

appointment of receiver before, 

appointment of receiver after, 

definition of, 

for excess over counter-claim, 

on failure to answer, 

on frivolous demurrer, answer or reply, - 

on trial by the court, 

on report of referees, 

manner.of entering, 

may be for or against any parties, 
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JUDGMENT, 

may grant defendant affirmative relief, 

against married women, 

not to exceed demand of complaint, when, 

in actions to recover personalty, 

entered and indexed by clerk, 

when and how docketed, 

how secured on appeal, 

how enforced, 

when copy to be served on party, 

how costs inserted in, 

appeal from order preventing, 

how execution stayed, pending appeal from, 

to deliver property, pending appeal, 

to execute conveyance, not stayed till deposited, 

intermediate order, reviewed on appeal from, 

on appeal, 

on controversy, submitted without action, 

against joint debtors, 

confessed for actual or contingent liability, 

by confession, form of, 

by confession, how entered and enforced, 

in action for usurping office, 

in favor of relator plaintiff, 

of forfeiture against corporation, 

in regard to letters patent, entry of, 

of forfeiture and eviction, when given, 

not dormant, to be transferred, , 

dormant, how revived, 

by default, under act suspending Code, 

in proceedings, for year's support, 

when execution shall issue to enforce, 

for damages, sustained by erection of mills, 

rules for docketing, (rule), 

time of docketing, (rule), 

rule in regard to the docketing of, 

JUDGMENT CREDITOR, 

assessor of homestead, conspiring with, 
dissatisfied with exemptions, allowed, 
collusion with, penalty for, 

JUDGMENT DEBTOR, 

examination of, , 

person indebted to may pay sheriff, 
examination of, 
denial of indebtedness to, 

Sroceedings in case of death of, 
issatisfied with valuation of homestead, 

JUDGMENT DOCKET, 

minute of appraisers' return entered on, 
appeal to be entered on by clerk. 
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JUDGMENT LIENS, 

in regard to the priority of, (rule), 867 

JUDGMENT ROLL, 
how made up, 

copy for Supreme Court on appeal, 
in controversy submitted without action, 
in action against corporation, where filed, 

JUDICIAL DISTRICTS, 
order of courts in, 
trial of action transferred from, 

JURISDICTION, 
when acquired, 
demurrer for want of, 
objection to, not waived by answer, 
of clerk of Superior Court on pleading, 
facts conferring, not alleged in pleading judgment, 
must be proved if controverted, when, 
of Supreme Court, 

JURY, 

damages assessed by, when, 

to render general or special verdict, when, 

to assess defendant's damages, when, 

trial by, how waived, 

to assess damages for possession of land, 

JUSTICE OF THE PEACE, 
action on judgment of, 
may grant leave to sue as a pauper, 
pleadings before, construed to promote justice, 
may grant warrant of attachment, when, 
personal representative to apply to, when, 
petition for homestead to be filed before, 

JUSTIFICATION, 

in libel and slander, 

of bail, 

of bail, plaintiff to have notice of, 

of bail, how made, 

of defendant's sureties for re-delivery, 

of sureties on injunction undertaking, 

of sureties on indemnifying bond, 

of sureties on appeal, 

LAND, 

when bound for value of plaintiff's estate, 

sold for public purposes, procedure, 

when part in this State, proceedings for partition of. 
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14 28 
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363 295 


367 299 


204 168 
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LANDLORD AND TENANT, 
relation of, 
may be joined in action for posseseion, 

LANGUAGE, 

of defence to be, ordinary and concise, 
of pleadings to be plain and concise, 

LAW, 

issues of, 

of other States, how proved, 

another State, in partition, 

LEAVE, 

to bring action on jadgment, 
to sue as a pauper, 

LEGISLATURE, 

to direct action to annul corporation, 

LETTERS PATENT, 
action to vacate, 

LEVY, 

of attachment, how made, 
on excess over homestead, 

LIABHilTY, 

created by statute, action upon, 34 82 

of officer refusing to lay off exemptions, 2274 288 

for coMusion with judgment creditor, n274 238 

contingent, confession of judgment to secure, 325 271 

of assessor for conspiring, &c., in the laying off of 

homestead, 854 

LIBEL, 

limitation of action for, 36 84 

or slander, how to be pleaded, 124 110 

answer and evidence in action of, 125 110 

LICENSE, 

applicants for, to read what, (rule), 870 

LIEN, 

mechanic's, homestead not exempt from, a274 285 

laborer's, homestead not exempt from, a274 285 

LIMITATIONS, 

of actions, 24 

to what actions, provisions in regard to, applicable, 16 24 

effect of, 17 25 

objection of must be taken by answer, 17 25 
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LIMITATIONS, 

of actions for real property, 18 3/5 

of actions other than for real property, 30 80 

when to take effect, 85 
death of person entitled to sue, before expiration of, 43 86 

LI8 PENDENS, 

notice of, 80 78 

LUNATIC, 

how may sue or be sued, 58 43 

MAIL, 

service of notice by, when, 3S0 390 

service by, how made, 351 391 

sheriff may return process by, 354 391 

time required for service by, 352 391 

MANDAMUS, 

application for writs of, how made, 359 

summons in action for, 869 

act in regard to, when in force, 860 

MARRIED WOMAN, 

action by or against, 58 41 

judgment, affecting separate estate of, 248 304 

execution against, 259 314 

to what entitled, as dower, 880 

party to proceedings for partition, 889 

time allowed, in partition, 848 

MILLS, 

special proceedings in relation to, 846 

when not allowed to be erected, 848 

person wishing to build, how to proceed, 846 

to be commenced and completed, when, three years, 848 

time to build or repair, 849 

injury done by the erection of, 849 

act in relation to, when to take effect, 851 

MINORS, 

sums charged on shares of, when payable, 886 

MISDEMEANOR, 

county commissioners, guilty of, when, 146 181 

MISJOINDER, 

of causes of action, v 95 85 

MISTAKE, 

relief in case of, 133 138 
53 



Digitized by VjOOQIC 



418 INDEX. 



SEC PA6K. 

MORTGAGE, 

action for foreclosare of, 

action for redemption of, 

action for foreclosure of, where tried, 

publication in action to foreclose, 

judgment in action to foreclose, 

action for foreclosure of, 

MORTGAGOR, 

judgment against when personally liable, 

has no claim for improvements againstmortgagee, 

MOTION, 

to enlarge time for pleadings, 

to strike out sham defences, 

to require plaintiff to reply to new matter, 

for judgment on answer, 

to vacate, order of arrest or reduce bail, 

to vacate, order of arrest, 

to vacate or modify injunction, 

plaintiff may oppose on, 

for new trial on judge's minutes, 

to modify order made out of term, 

definition of, 

where and how made, 

to vacate provisional remedy, 

on affidavit, 345 287 

decision of, within ten days, 345 287 

eight days' notice of, necessary, 346 289 

NAME, 

plaintiff ignorant of defendants, 134 126 

NAVIGABLE WATER, 

action for offence committed on, where tried, 67 64 

NEGLECT, 

excusable, relief in case of, 183 123 

NEW PROMISE, 

must be in writing to bar limitation, 51 88 

NEWSPAPER, 

in what summons may be published, 84 68 

in what notice of action brought, published, a84 68 

in what publication of attachment made, 199 165 

NEW TRIAL, 

motion for, on judge's minutes, 236 193 

motion for, on exceptions, 836 194 

appeal from order granting or refusing, 899 251 
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NON-RESIDENT, 

may be arrested in civil action, when, 

NON~SUIT, 

new action within one year after, 

on defendant's motion, when complaint not filed, 

NOTICE, 

to adverse party, necessary to bring action on judgment, 14 

to creditor, to exhibit claim, 

of application for judgment, 

of motion to enlarge time for pleadings, 

of no personal claim, 

publication of, instead of summons, 

of U9 pendens, 

to defendant to file bond for costs, 

of justification of bail, 

of objection to plaintiff^s sureties, 

and affidavit of claim of property, 

of attachment, to be published, when, 

that party elects to end reference, 

to review, report of referees, 

of motion to issue execution. 

for re-assessment of homestead, 

to vacate order made out of term, 

of appeal, how given, 

of appeal, undertaking to be served with, 

to justify sureties on appeal, 

of motion, when necessary, 

how served, 

service of by publication, 

time of publication, how computed, 

notice of action to annul corporation, 

to parties, in proceedings for dower, 

of sale when made for partition, 

of sale, how given, 

NUISANCE, 

writ of, abolished, 

how remediable, 

when mill will create, not to be allowed, 

dam to be abated as, when, (mills), 

OATH, 

clerk to take and subscribe an, 
of commissioners, in partition, 

OBJECTION, 

to complaint, demurrer must specify, 

not appearing on complaint, taken by answer, 

to complaint, when deemed, waived, 

to sureties, when waived, 
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OCCUPATION, 

when deemed ander legal title, 85 28 

OFFER, 

of defendant to compromise, 328 272 

to liquidate damaees conditionally, 329 278 

of compromise, effect of, 330 279 

OFFICE, 

clerk to have one in court house, 141 129 

in action, for misconduct in, defendant arrested, 149 133 

action for forfeiture of, 366 297 

arrest of defendant in action for usurping, 369 300 

judgment in action for usurping, 370 301 

when relator may assume, 371 301 

damages for usurping, 378 302 

several persons claiming, 374 302 

penalty for usurping, 375 302 

action to try title to, has precedence, a375 308 

OFFICER, 

action on official bonds of, 33 32 

limitation of action against, for trespass, 35 84 

action against, for an official act, 67 54 

how to execute attachment, 204 168 

to return inventory of property in attachment, 204 168 

to collect debts of defendant in execution, 204 169 

to apply to court to sell attached property, when, 205 169 

refusiDfl to lay off exemptions, ^274 238 

coDspinnff with judgment creditor, n274 238 

authorized to sell, in partition, 837 

appointed to sell land, compensation of. 839 

ORDER, 

for trial of question of fact by a jury, 15 23 

for an inquiry of damages, on failure to reply, 106 101 

of arrest, in what cases may be obtained, 149 132 

of arrest, by whom granted, 150 134 

of arrest, affidavit to obtain, 151 185 

of arrest, security to be given before allowed, 162 135 

of arrest, when made and form of, 153 185 

of arrest, motion to vacate, 153 135 

of arrest, when to be served, 153 186 

of arrest, how to be executed, 156 186 

of arrest, motion to vacate, 174 148 

to examine judgment debtor, disobedience of, 274 238 

of restraint, what judge may grant, 6188 152 

to show cause why injunction be not granted, 193 157 

in special proceeding, to be signed by judge, a251 207 

what judge to approve, 5251 207 

for examination of judgment debtor, 264 225 

made out of term, how vacated, 297 250 

involving matter of law appellable, 299 251 
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ORDER, 

discontinuiug action, appealed from, 

intermediate, reviewed on appeal from judgment, 

definition of, 

to stay proceedings, 

jndge mast rerise, when, 

judge to sign, when, 

of argument on appeal, (rule), 

PAPERS, 

in each action to be kept separate, 
to be filed in order of judgment, 
demand to admit genuineness of, 
lost or withheld, how supplied, 

PARTICULARS, 

court may order bill of, 

PARTIES, 

how designated, 

to civil actions, 

to be joined, 

when very numerous, 

to bills and notes, severally liable, 

court may cause others to be brought in, 

in action for real property, 

when none reside m State, where tried, 

defect of, ground of demurrer, 

must all be affected by cause of action, 

judgment may be for or against any, 

may be summoned after judgment, when, 

may testify in their own behalf, when, 

when all may ask the same relief, 

who to be, in proceeding for dower, 

to be notified, when, 

PARTITION, 

costs of guardian ad litem in, 

proceedings in, where tried, 

duty of commissioners in proceedings for, 

proceedings for, 

court may decree, when, 

duty of commissioners in, 

decree for, in another State, when enforced, 

of personal property, how made, 

compensation of commissioners in, 

PARTNERS, 

acknowledgment of liability by, 

joint contracts of, may all or any be sued on, 

summons served on a part only of them, 
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PARTY, 

necessary, 61 45 

T^hen one may sue for money, 62 46 

not consenting to be plaintiff, made defendant, 62 46 

claiming personal property, may interplead, 65 52 

may appeal from clerk's decision without bond, 109 X08 

may omit verification of pleading, in what cases, 117 107 

misled by variance, 128 116 

may require judge's charge to be written, 283 106 

refusing to perform judgment, how punished, 257 214 

aggrieved, may appeal, 892 251 

summoned after judgment, may defend, 322 270 

interested, may except, 327 

may examine adversary as witness, 333 275 

examination of before trial, 834 275 

compelled to attend examination, 336 276 

testimony of may be rebutted, 336 276 

refusing to testify, punished for contempt, 337 276 

authorized to sell land, 337 

PARTY m INTEREST, 

action to be by, 56 39 

PAUPER, 



leave to sue as a, 

leave to appeal as, in civil actions, 

leave to appeal as, in criminal actions, 


72 59 
0303 259 
^03 269 


PAY, 

of commissioners, in partition, 
of commissioners in cases of mills, 


343 
350 


PAYMENT, 
effect of, 

judge may order when defendant admits part of de- 
mand. 


51 38 
215 177 


PENALTY, 




action for, limitation of, 

action to recover when tried, 

solicitor liable to, 

arrest in action for, 

for usurping office or franchise, 


35 34 

67 64 

147 131 

149 133 

375 302 



PER DIE Si, 

sum allowed, commissioners, 336 

PERFORMANCE, 

of conditions precedent, how pleaded, 122 109 

PERISHABLE PROPERTY, 

seized under attachment, 205 169 
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PERSON, 

execution against the, 

PERSONAL PROPERTY, 

action for, where tried, 

causes of action to recover, may be joined, 

arrest in action to recover, 

claim for delivery, 

when sheriff required to take, 

exemption of, 

return of exemptian of, 

definition of, 

partition of, how made, 

forms for appraisal of, 

PLAINTIFF, 

and defendant defined, 

who to be made, 

or defendant, actions to be tried where either resides, 

failing to file complaint, non-suited, 

to name an attorney, # 

first pleading on the part of, 

demurrer on account of incapacity to sue, 

defendant to give bond to, for costs, when, 

may require defendant's security to justify, 

counter-claim of defendant agamst, 

may reply to new matter in answer, 

may demur to answer or counter-claim, 

to join issue at the term to which answer is filed, 

may unite causes of action, 

when ignorant of name of defendant, 

aflSdavit of, to obtain order of arrest, 

to give security before order of arrest, 

to file affidavit for delivery of property, 

to give security for delivery of property, 

may have an injunction order, when, 

to cause publication of attachment, 

to file afiidavits on which attachment issues, 

in attachment may prosecute actions for defendant's 

debts, 
judgment for or against any, 
what relief may i)e awarded to, 
what damages he may recover, 
estate of, how estimated, 
may relinquish estate in land recovered, when, 
in action for land, under disability, 
when costs allowed to, 
costs against infant, 
relator when joined as, 

PLEADING, 

forms of, abolished, and new ones prescribed, 

rules for construing prescribed, 

first on the part of plaintiff, the complaint, 
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178 146 
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A274 287 


389 80S 
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368 


13 22 


60 46 


68 64 
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80 64 


92 77 


8S 83 


a98 93 
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101 05 


105 100 


105 100 


al05 101 


126 111 


134 136 


151 135 


152 185 


177 144 


179 146 


189 153 


198 164 


201 167 


210 173 


248 304 


249 206 
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k»eS 324 


2263 234 


n263 334 


276 314 


286 247 


368 399 


91 76 


91 76 
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PLEADINGS, 

language of, 

tinder act suspending the Code, 

must be subscribed by party or his attorney, 

in what cases must be veritied, 

to be subscribed and verified, 

how verified, 

cannot be used as evidence in criminal prosecution, 

to be liberally construed, 

irrelevant or redundant matter in, 

variance between and proof, 

may be once amended, of course, 

copy of amended, must be served, 

when plaintiff is ignorant of defendant's name, 

supplemental, 

issues arising on, 

judge to be furnished with copy of, 

when party is summoned after judgment, 

and other papers, how written, 

rules in regard to, (rule), 

POSSESSION, 

adverse for thirty years, 
twenty-one years under colorable title, 
adverse for thirty years, and under color for twenty- 
one years, confirmed, 
for seven years under known liens and color of title, 
adverse, for twenty years, 
when presumed, 

of tenant, deemed that of landlord, 
of land, action for, where tried, 
of real property, actions for, 

PRACTICE, 

clerk to have jurisdiction of questions of, 
former, when may be adopted, 
Supreme Court to make rules of, 
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105 100 


al05 101 


116 106 


116 106 


116 106 


117 107 


117 107 


119 108 


120 108 


127 118 


131 130 


131 121 


134 136 


136 127 


219 18S 


231 192 


323 270 


398 308 


366 


18 25 


18 25 


19 26 


20 26 


23 28 


26 28 


26 20 


66 53 


a99 92 


108 102 


392 806 


394 307 



PRIVATE STATUTES, 
how pleaded, 

PROCEEDINGS, 

in case of perishable property or vessel seized in at- 
tachment, 
supplementary to execution, 
how stayed, pending appeal, 
against joint debtors, &c.y 
in special, proceedings generally, 
on petition, what part of Code applicable to, 
b^r a widow to obtain year's support, 
to obtain dower, 

when lands lie partly in another State , 
to be secured to certain persons, &c,y 



123 109 



206 
306 



169 
225 
262 
268 
820 
821 
828 
829 
889 
889 
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PROCEDURE, 

jurisdiction of clerk in regard to, 
in partition, by petition, 

PROCESS, 

how executed, 

PROOF, 

failure of, 

PKOPBRTY, 

separate of wife, may sue for abore, 

removal of, with intent to defraud, 

of defendant concealed in building, 

personal, how kept by sheriff, 

claim of, by third party, 

incapable of delivery, how attached, 

proceeds of sale of, when attached, 

ordered to be deposited in court, 

what may be ordered to be applied to execution, 

claim of another party to, 

perishable, may be sold pending appeal. 

definition of, 

proceedings for the sale and partition of, 

sale of, when to be ordered, 

what amount assessors to set apart as homestead, 

PROVISO, 

in case of judgment reversed, 

PROVISIONAL REMEDIES, 

PUBUCATION, 

service of summons by, 

of summons, manner and effect of, 

of notice instead of summons, 

defendant against whom it is ordered may defend, 

in actions for foreclosure of linortgage, 

when service by complete, 

of warrant of attachment, 

of notice of attachment, when and how made, 

of attachment, irregularity in cured, 

of attachment before a justice of the peace, 

judgment by default, in cases of, 

PUBLIC TREASURER, 
to pay costs adjudged against the State, 

QUALIFICATION, 
of bail, 
and justification of sureties, 

54 
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QUESTION, 

of fact, order for trial of, by a jury, 
judge may try or refer, 

QUO WARRANTO, 

writ of, abolished, 
trial of, to be expedited, 

RAILROAD, 

right of way, &c. , not barred by lapse of time, 
actions against, where tried, 

REAL PROPERTY, 

limitation of actions to recover, 

causes of action in regard to, may be joined, 

how sold under execution, 

digest of acts, regulating sale of, 

definition of, 

application for the sale of, how to be made, 

RE-ALLOTMENT, 
"" report of, how and to whom to be made, 

RE-ASSESSMENT, 

of homestead, cost of,' 

RECEIVERS, 
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18 25 
126 114 
259 214 

219 
388 306 

337 



355 



356 



appointment of. under act of 1876-77, 


al88 151 


appointment of. 


215 175 


commissions of. 


215 176 


under supplementary proceedings. 


270 231 


of corporation, how appointed, 


878 303 


RECORD, 




how to be kept, 


143 130 


solicitor to examine, 


147 131 


transcript of, for Supreme Court, (rule) 


369 


cost of unnecessary, how taxed, (rule), 


371 


marginal references in, (rule), 


371 


REFEREES, 




mode of trial by. 


246 201 


power of. 


246 201 


report of, 


246 201 


findings of, how reviewed, 
how chosen. 


246 201 


247 203 


who may be appointed. 


847 203 


report of, to whom made. 


247 203 


under supplementary proceedings, 


268 230 


fees of. 


285 247 


appointed to take affidavit, when, 


345 286 


power of, in administering oaths, &c., 


356 292 
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REFERENCE, 

damages ascertained by, 194 161 

after judgment on issne of law, 243 198 

in all cases, by consent of parties, 244 199 

compulsory, when ordered, 245 200 

party may elect to end, 247 208 

under supplementary proceedings, 272 288 

REFUSAL, 

of offer to compromise, 330 278 

of party to testify, how punished, 337 276 

of defendant to deliver books or papers, 372 802 

REGISTER OF DEEDS, 

to justify sureties of clerk, 137 128 

list of property for homestead to be returned to, 353 

to endorse return on assignment of homestead^ 358 

report of re-allotment to be made to, 855 

RELATOR, 

when joined with State, 368 299 

to give bond for costs, 368 299 

RELATION, 

of either party disqualified to act as appraiser of home- 
stead, * 855 

RELIEF, 

when all parties may ask the same, 820 

REMEDIES. 

how divided, 1 2 

civil and criminal not merged, 7 6 

REMEDY, 

for nuisance, 897 305 

RENTAL, 

defendant liable three years only, e263 222 

for more than three years, when allowed, e263 228 

REPEAL, 

of former statutes, effect of, 392 806 

REPEALED, 

what chapter of Revised Code, 345 
acts for the laying off of homestead in conflict with 

act of 186a-'69, 856 

REPORT, 

of referees, form and effect of, 246 201 

not to be set aside for trivial defects, how amended, 822 

how amended, 322 
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385 


338 


355 


372 


344 


347 


105 100 


106 100 


tl06 101 


106 101 


107 101 


218 182 


221 185 
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REPORT, 

of commissioners, how returned, 

if confirmed, what judgment and execution, 

of commissioners in partition, 

officer making sale to file in clerk^s office, when, 

of re-allotment, how and whom to be made, 

of clerk, to be filed and registered, (rule), 

confirmation of, in partition, 

of commissioners, to locate mill,, what to contain, 

REPLY, 

to answer, 

to be in ordinary and concise language, 

under act suspending the Code, 

judgment, when plaintiff fails to file, 

demurrer to, 

frivolous, judgment on, 

issue upon new matter in, 

REQUISITION, 

to sheriff to deliver property, 178 145 

RESIDENCE, 

and occupation of bail must be stated in undertaking, 157 136 

RESIDUARY INTEREST, 

under deed in trust, action for, 

RESTITUTION, 

order of appellate court for, 

RETURN, 

of summons, 

of warrant of attachment, 

of execution under act of 1871-72, 

amercement for failure to make, 

of execution. 

of execution, to be made to tenp, 

of appraisers, filed with judgment roll, 

of personal property exemption, 

of process, under act suspending the Code, 

of appraisers of exemption, form of, 

REVISED CODE, 

chapter sixty-five of, repealed, 
applicable to action for waste, 
sections 18, 19, 20 and 21 of, repealed, 
chapter eighty-two of, repealed, 
sections of repealed, (mills^ 

RIGHT OF WAY, 

of railroads, &c. , not barred by lapse of time, 
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345 
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ROTATION, 

of judges, 
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RULES, 

of Supreme Court, 868 
of construction of pleadings, prescribed, 91 75 
of common law, not applicable to Code, 391 806 
inconsistent with Code repealed, 392 307 
judges of Supreme Court to make, 394 307 
judges of Superior Court to suggest, 395 307 

in regard to docketin'^ appeals, 863 

in regard to undertaking on appeals, 863 

in regard to when appeals may be entered, 864 

in regard to the calling of judicial districts, 364 

in regard to the order m which appeals are heard, 364 

in regard to the dismissing of appeals, 864 

in regard to the order of argument, 365 
in regatd to appeals taken after commencement of term, 865 

in regard to executions, 865 

for docketing judgment, 365 

in regard to motions to dismiss appeals, 866 

in regard to the agreements of counsel, 866 

in regard to pleadings, 366 

in regard to applications to re-hear, 866 

in regard to the priority of judgment liens, 367 

in regard to sale of land under execution, 867 

in regard to the teste of executions, 867 

in regard to the filing of appeals, 367 

in regard to docketing judgments, 367 

in regard to the preparation of issues, 368 

in regard to docketing of judgments, 368 

in regard to framing of issues, 368 

in regard to additional issues, 360 

record for Supreme Court, 860 

argument on appeal in^Supreme Court, 870 

appellant to make and file a statement of exceptions, 370 

applicants for license to read what^ 370 

marginal references in record, 371 

costs of unnecessary record,, how taxed, 371 

filing of briefs, in Supreme Court, 871 

. number of briefs to l^ filed, 371 

costs of printed briefs, how taxed, 371 

clerks to make reports of funds, 872 

report of clerk to be filed and registered, 372 

appellee to file brief, 372 

costs when appeal is dismissed, 873 

dismiss of appeal not docketed in time, 878 

to apply to clerk of Supreme Court, 873 

breach of, punishable as a contempt, 373 

SALE, 

of real property under execution, 

and partition of property, prc>ceediDgs for. 



210, 220 
384 
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SALE, 

of real estate for partition, 
notice of, how given in partition, 
when to be ordered, in partition, 
who may be authorized to make, 
of lands for public purposes, 
when ordered for partition, 
notice of, for partition, 

SCIRE FACIAS, 
writ of, abolished, 

SEALED INSTRUMENT. 

action against principals in, 

SECRETARY OF STATE, 

judge and clerk to report to, 
to furnish books for use of clerk, 

SECURITY, 

plaintiff to give or deposit money, 

defendant to give, when, 

on defendant's bond for costs, 

defendant to justify, when, 

judgment against, on failure to give, 

to be given, before order of arrest allowed, 

for deUvery of personal property, 

to obtain injunction, 

on injunction to suspend business of corporation, 

for costs on appeal, 

to stay execution, pending appeal, 

on appeal, to be approved, and to justify, 

SEIZURE, 

within twenty years, necessary, 
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a99 92 
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152 135 


179 146 


192 157 


194 161 


303 258 


304 260 


310 268 
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SEPARATE, 
trials, 

SERVICE, 

of complaint, 

of summons, 

of summons when complete, 

of summons, proof of, 

of subpoena, how proved, 

of notice or subpoena by mail, when, 

by mail, how made, 

by mail, time required for, 

SHAM, 

and irrelevant answer and defences, 
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76 62 
82 65 

88 72 

89 72 

349 290 

350 290 

361 291 

362 291 
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SHARES, 

of stock liable to be attached, 

SHERIFF, 

to deliver copy of order of arrest to defendant, 

bow to arrest defendant, 

to give defendant certificate of deposit, when, 

to pay deposit into court, when, 

when liable as bail, 

how discharged from liability as bail, 

iudgment against as bail, 

bail liable to, 

requisition to, to deliver property, 

may break enclosure to take property, 

seizing property, must keep it secure, 

liable for property, seized in attachment, 

undertaking to indemnify, 

to re-deliver property, to defendant, when, 

when to return warrant of attachment, 

amercement, for failure to return execution, 

to summon appraisers of homestead, 

fees of, 

duty of, in executing process, 

duty of, how enforced, 

may return process by mail,' 

penalty for failing to return, 

fees of, 

to summon jurors, when, 

SIX MONTHS, 

creditor having notice barred, after, 

creditor whose claim is rejected, must sue within, 

action for slander, must be brought within, 

SLANDER, 

action for, within six months, 

how alleged, 

answer and evidence in, 

SOLICITOR, 

to inspect ofSce of cterk and report, 

8PECIAX PROCEEDINGS, 
definition of, 
filing complaint in, 
when they may be in term time, 
costs in, 

when clerk may hear summarily, 
proceedings in, generally, 
against adverse parties, how commenced, 
what part of Code of Civil Procedure applicable to, 
proceaure in partition to be same as, 
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184 148 
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204 168 


210 172 


211 173 


214 175 
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364 291 
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410 811 


828 
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a62 81 


532 82 


36 84 
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Special Pboceedinos in relation to Mills, 

SPECIAL TERMS OF SUPERIOR COURT, 
Governor to call, and to appoint judge, 
judge or commissioners to recommend, 
jurisdiction of — to continue till business disposed of, 

SPECIAL VERDICT, 
definition of, 
when jury may find, 

STATE, 

when it will not sue for real property, 
claim of, to real property, when barred, 
costs in civil actions by, 
cost« in action by, for private persons, 
forfeiture of property to, 
claims against, 

claims against, how prosecuted, 
decree for partition in another, when enforced, 
law passed in another, how adjudged, 

» 

STATUTE, 

of limitation, objection of, must be taken by answer, 
person expressly authorized by, may sue in his own 

name for another, 
private, how pleaded, 
inconsistent with Code repealed, 

SUBJECT OF ACTION, 

Sersons having interest in, to be plaintiffs, 
emurrer, when court has no jurisdiction of, 
transactions connected with, 

SUBPCENAS, 

to be issued by clerk, when, 
how served, 

need not be signed by clerk, 
may be served by mail, when, 

SUITS, 

not transferred, to abate, when, 
existing at adoption of Code, 

SUMMONS, 

action commenced, by issue of, 

by whom issued, 

form of, 

under act suspending the Code, 

what to contain, 

return of, 

how served, 

service of, in suit against corporation. 
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SUMMONS, 

against minor under fourteen years of age, 

how served on one of unsound mind, 

to be served on the defendant personally, 

personal service, how made, 

service upon corporations under act of 1868-*69, 

service by publication, 

service .of, when complete, 

when to be served, when warrant of attachment 

issues, 
against personal representative of judgment debtor, 
against joint debtor not served before judgment, 
to show cause why judgment should not be entered, 
after judgment to issue on affidavit, 
under act suspending Code, 
application for year's support to be made by, 
in application for writ of mandamus^ 

SUPPLEMENTAL PLEADINGS, 

SUPPLEMENTAL PROCEEDINGS, 
order for discovery of property in, 
order for examination of judgment debtor, 
examination of debtor, 
witnesses may be summoned in, 
party or witness compelled to attend, 
receiver under, 
judge may allow costs in, 

SUPERIOR COURT, 
regular terms of, 
in term, has jurisdiction of special proceedings by 
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826 




869 



136 127 



264 225 
264 266 

266 229 

267 230 

268 230 
270 281 
273 233 
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consent. 


a90 74 


appeal may be taken to, when. 


826 


application for the sale of real estate to be made by 




petition in the. 


387 


report of commissioners to make partition. 


344 


actions heretofore begun in, (mills), 


850 


SUPREME COURT, 




judgment of, on appeal. 


314 265 


jurisdiction of, 


413 312 


to hear claims against the State, 


415 812 


rules of, 


368 


ftirm of record for, (rule). 


869 


SURETIES, 




of clerk to justify, 


137 128 


exception to. 


180 146 


in claim and delivery, to justify. 


180 146 


justification of defendants. 


182 147 


on undertaking of indemnity, to justify, 


210 172 



55 
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SURPRISE, 

relief in case of, 133 123 

SURVEYOR, 

who authorized to employ, in partition, 335 

TAXES, 

homestead not exempt from, a274 336 

TENANT, 

possession of, deemed that of landlord, 26 29 

in common, some may be barred and others not, 52 38 

for life may recover for improvements, ^ ^263^223 

TERMS OP THE SUPERIOR COURT, 

appeals from, after term of, Supreme Court, of (rule), 865 

special term of, 11 17 

term of, prolonged to conclude trial for felony, 397 308 

TESTraONY, 

of party may be rebutted, 336 276 

of party, how rebutted, 338 276 

of party, as to transactions with deceased^ 343 279 

by party, not responsive to inquiries, 338 276 

TIME, 

not counted to bar action when party is nnder disa- 
bility, 27 29 
of stay by injunction, not counted to bar actioa, 46 37 
during controversy about probate of will not counted 

to bar action, 47 87 

of filing pleadings enlarged, 79 64 

how computed, 348 289 

for publication of notices, how computed, 359 293 
allowed married women, infants noa etmpo$ tnmti$^ &c., 

in partition, 848 

TITLE, 

colorable, possession under, 18 26 

colorable, possession under for seven years, 20 26 

occupation, when deemed to be under, 25 28 

persons claiming, may be made parties, 61 45 

of private statute to be given in pleading, 123 109 



TOWNSHIP, 

trustees of, to re-assess homestead, 

TRANSCRIPT, 

of record for Supreme Court form of, (rule), 

TRIAL, 

place of, 

change of, place of, when, 
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TRIAL, 

mode of, 

defioition of, 

of questions of fact, 

of issues of fact, 

when clerk may postpone, 

when judge may postpone, 

by jury» 

when it may be separate, 

by jury, how waived, 

by the court, 

by referees, 

by referees, how conducted, 

for felony in progress at close of term, 

under act suspending Code, 

TRUSTEE, 

of an express trust, who to be deemed, 

of an express trust, may sue in his own name, 

claims against, may be joined, 

property held by, 

of township to re-assess homestead, 

costs in action, by or against, 

UNDERTAKING, 

plaintiff^s, for costs, when, 

defendant's, for costs and damages, 

of bail, requisites of, 

of bail, how accepted by plaintiff, 

for re-delivery, copy of, to be served on defendant, 

for re-delivery of personal property, 

for damages, before injunction issues, 

to obtain attachment, 

to indemnify sheriff, 

of defendant, to discharge attachment, 

for costs on appeal, 

to stay execution pending appeal, 

new, on insolvency of sureties, 

on appeal, copy to be served on adverse party, 

of no effect unless sureties justify, 

on appeal, when filed, 

when to be filed, 

VARIANCE, 

when deemed material, 

immaterial, 

failure of proof not be deemed a, 

VERDICT, 

general and special, defined, 
general, controlled by special finding, 
entry of, 

after allowing for improvements, 
for defendant a lien on land, when, 
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VERIPICATION, 

of pleadings, when required, 116 106 

how made, when a corporation is a party, 117 107 

when it may be by agent or attorney, 117 107 

of pleadings, form of, 117 107 

when it may be omitted, 117 «107 

by one not a party must set forth reasons, ^., 117 107 
of answer and reply, when party is summoned after 

judgment, 3S4 370 

of complaint, in mandamtu, 860 

VESSEL, 

seized in attachment, how disposed of, 205 169 

WAR, 

time of, not counted as a bar, 4^ 86 

WARRANT OP ATTACHMENT, 
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187 168 


publication of, 
by whom granted. 
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201 166 


to whom directed and what to require, 
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may be issued to different counties, 
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how executed. 
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sheriff to retunj, when, 
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how remediable, 
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action, of, abolished, 


888 805 


action for. Revised Code applicable to, 


884 805 


WIDOW, 




proceedinjBB by, to obtain yearns support, 
when entded to yearns support, 


823 


828 


family of, defined, 


824 


administrator to assign to, when. 


824 


sum allowed to, to be credited to executor, 


825 


unprovided for, allowed to proceed, how, 
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to what dower entitled, 


829 


when barred of dower. 


881 


may dissent from will, when. 


882 


how to apply for dower, 
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to have homestead set apart, when. 
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WIFE, 




may sue alone for separate property, 

must not sue by guardian or friend, , 
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may testify for or against husband, when, 
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WILL, 

time during probate of, not counted to bar action, 47 87 

widow may dissent from, when, 382 

effect of widow's dissent from, 332 

WITNESS, 

place of trial may be changed for convenience of, 69 66 

party may examine adversary as, 333 275 

huslMind and wife competent, when, 341 277 

not excluded by interest, 342 278 

when parties competent as, 343 -279 

depositions of, how taken, t343 288 

to attend before commissioners, ^3 284 

judgment against^ in default of appearance, m343 285 

costs of, how taxed, n343 285 

how subpoenaed, 349 289 

WRIT, 

of error, abolished, appeal substituted, 296 250 

of nuisance abolished, 386 305 

of mandamus, application for writs of, 859 

of mandamus, summons for, to issue, 359 

YTRITTEN INSTRUMENT, 

for payment of money, copy to be given in pleading, 122 109 

YEAR'S SUPPORT, 

previous assignment, validated, 228 

what widows entitled to, 323 

widows, from what assigned, 323 

proceedings by widow to obtain, 328 
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